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J U D G M E N T

1. This is an application filed under section 166, along with an 

application under section 140 of the of the Motor Vehicles Act, 1988, by the 

claimant Chintu Kumar Choudhury, seeking compensation on account of the 

injuries sustained by him in a motor vehicle accident.

2. The case of the claimant in brief is that on 22-01-2011, at 

about 08:00 A.M., travelling as a passenger in the bus bearing registration 

No.AS-01-H-1631,  while  he  was  proceeding  from  Guwahati  side  towards 

Goalpara side, at Bijoynagar Bazar, under Palashbari police station, the driver 

suddenly applied the brake, as a result of which, the passengers of the bus, 

including him, sustained injuries. He fell down on the iron road of the next 
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seat and sustained injuries on the face. The nearby people took him to the 

Bijoynagar Hospital. Thereafter, he was shifted to the GNRC, Hospital. The 

accident occurred due to the rash and negligent driving of the ASTC bus 

bearing registration No.AS-01-H-1631 on the part of its driver. Therefore, he 

has filed the instant claim petition seeking compensation of  Rs.5,00,000/- 

(rupees five lakh) only. 

3. The opposite party No.3 the  New India Assurance Company 

Limited, the insurer of the bus bearing registration No.AS-01-H-1631 involved 

in the said accident has contested the case by filling a written statement and 

the case proceeded ex-pate against  the opposite  party  No.1  Laba Kumar 

Choudhury,  the owner and the opposite party No.2 Shri Dilip Talukdar, the 

driver of the said vehicle. In its written statement, the opposite party No.3 

has taken all  the routine pleas,  denied the case of the claimant and has 

prayed for dismissal of the claim petition.

4. Upon  pleadings,  the  following  issues  were  framed  by  my 

learned predecessor:- 

I. Whether on 22-01-2011, at about 09:00 A.M., at Bijoynagar 

Bazar under Palashbari police station, an accident has arisen 

due  to  rash  and  negligent  driving  of  the  bus  bearing 

registration  No.AS-01-H-1631  on  the  part  of  its  driver  and 

whether he said accident has caused injuries to the claimant 

Laba Kumar Choudhury?

II.  If  so,  whether  the  claimant  is  entitled  to  receive  any 

compensation, and if yes, what should be the quantum and 

who  amongst  the  opposite  parties,  is  liable  to  pay  the 

compensation amount?

5. During  the  course  of  hearing,  the  claimant  examined  only 

himself as his witness. The Opposite Party No.3 did not examine any witness.

DECISION AND REASONS THEREOF

6. I  have  carefully  examined  the  evidence  on  record,  gone 

through the relevant documents on record and after hearing the arguments 

advanced by the learned counsel for the claimant and the Opposite Party 

No.3, give my decision on the above issues as follows:

7. P.W.-1  Chintu Kumar Choudhury, the claimant has  stated in 

the affidavit of his examination-in-chief that on 22-01-2011, at about 08:00 

A.M., travelling as a passenger in the bus bearing registration No.AS-01-H-
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1631, while he was proceeding from Guwahati side towards Goalpara side, at 

Bijoynagar Bazar, under Palashbari police station, the driver suddenly applied 

the brake, as a result of which, the passengers of the bus, including him, 

sustained  injuries.  He  fell  down  on  the  iron  road  of  the  next  seat  and 

sustained injuries on the face. The nearby people took him to the Bijoynagar 

Hospital. Thereafter, he was shifted to the GNRC, Hospital, Guwahati. He has 

also taken treatment under Dr. Manoj Agarwal from 22-10-2011 to 23-01-

2011. Thereafter, he has taken treatment as an indoor patient at the GNRC 

Hospital from 24-01-2011 to 26-01-2011. He has further stated that he an 

operation  was  performed  to  fix  the  facial  bones.  He  was  undergoing 

treatment for more than six months. He was a businessman and his monthly 

income was Rs.7,000/-. Due to the injuries sustained in the accident, he has 

been facing severe financial  hardships.  The accident occurred due to rash 

and negligent driving of the bus bearing registration No.AS-01-H-1631 on the 

part of  its  driver.  Therefore,  he has prayed for granting compensation of 

Rs.5,00,000/- (Rupees five lakh) only. 

8. He has exhibited the Ext.-1 accident information report and 

the Ext.-2 to 43 prescriptions, reports, cash memos, bills and vouchers.

9. In the cross-examination, he has stated that at the time of the 

accident, travelling as a passenger in the bus bearing registration No.AS-01-

H-1631, he was proceeding from Guwahati to Bijoynagar. After the accident, 

he lost consciousness and regained senses at the GNRC hospital. He did not 

lodge any FIR of the accident. He has not submitted any document to prove 

that he has taken treatment under Dr. Manoj Agarawala from 22-01-2011 to 

23-01-2011. He has not submitted any document to prove that he has taken 

treatment at the GNRC hospital as an indoor patient. He is an agent of the 

insurance companies. He is also a businessman. He has not submitted any 

document to prove that at the time of the accident, his monthly income was 

Rs. 7,000/-. He has not submitted the corresponding prescriptions for the 

Ext. 3,4,5,6,8,9,11,17,30,31,32 and 33. The Ext. 13, 14, 15 and 16 do not 

bear any seal of any hospital. He has not submitted any disability certificate. 

He  has  denied  the  suggestion  that  after  the  accident,  he  did  not  take 

treatment as an indoor patient in any hospital or nursing home and he only 

sustained simple injuries.

10. In view of the above testimony of the claimant, it is crystal 

clear that the claimant sustained injuries due to an accident arising out of the 

use of the bus bearing registration No.AS-01-H-1631 and not due to the rash 
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and negligent driving of the said bus on the part of its driver. Because, if due 

to applying of the brake, the claimant fell down inside the bus and sustained 

injuries, in the absence of any evidence to hold that the brake was applied 

without any reason, the driver of the bus cannot be held guilty of driving the 

bus rashly or negligently, though the same happened due to the use of the 

said  bus.  Therefore,  had  the  claimant  filed  the  instant  application  under 

section 163-A of the Motor Vehicles Act, 1988, he might have succeeded in 

getting compensation for the injuries sustained in the accident. But, as he 

has filed the instant application under section 166 of the Motor Vehicles Act, 

he is not entitled to any compensation. Because, it is settled law that the 

person who brings the petition under section 166 of the Motor Vehicles Act, 

1988 for compensation, must show that the respondent was negligent. For a 

person to be legally responsible for his action, it is essential to have evidence 

that he is at fault. In the instant case, the claimant has s have failed to prove 

that the alleged accident occurred due to the rash and negligent driving of 

the  bus  bearing  registration  No.AS-01-H-1631  on  the  part  of  its  driver. 

Further, the application also cannot be treated to be one filed under section 

163-A of the Motor Vehicles Act, 1988.

11. In  the  case  of  New  India  Assurance  Co.  Ltd. 

Vs. PhelishsaBakai and Ors., reported in 2006(1)GLT282,  a division 

Bench of the Hon’ble Gauhati High Court, replying to the question, "Whether 

the learned Tribunal could have, on its own, treated the claim applications 

made under Section 166 of the Motor Vehicles Act as one under Section163-

A thereof and awarded compensation, on the basis of no fault liability, by 

taking recourse to Section 163-A of the Act, when learned Tribunal's finding 

was that there was no evidence on the record to show negligence on the part 

of the driver of the said vehicle?" has held that, “In the face of clearly laid 

down  schemes  for  obtaining  compensation under the  two sections, 

namely, Section 166 and Section 163-A and  when  it  is  left  with  the 

claimant to choose  the  course  of  action,  no  one can maintain  a  claim 

both under Section 166 as well  as Section 163-A. Motor  Vehicles Act,  1988, 

also  does  not  conceive  of  a  situation  when  based  on  an application 

made under Section 166,  the  Tribunal  on  its  own  on  the  failure  of  the 

claimant to prove  fault can award  compensation  by  taking  recourse to 

Section 163-A.  When  a  claimant  makes  an  application for  compensation 

under Section 166 and  also  receives  interim  compensation  under Section 

140, he shall, so long as his application for compensation remains pending 
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under  Section 166,  prove  as  a  condition  precedent  for  obtaining 

compensation under Section 166, that the accident took place due to fault or 

negligence  or  default  of  the  owner  or  owners  of  the  vehicle  or  vehicles 

concerned or of any other persons."

12. Therefore, as the application cannot be treated to be one filed 

under  Section163-A of  the  Motor  Vehicles  Act,  1988,  the  claimant  is  not 

entitled to receive any compensation in this case. The issues are decided 

accordingly. 

O R D E R

13. In the result, the claim petition is dismissed on contest, but in 

the facts and circumstances of the case, parties are left to bear their own 

costs. 

14. Signed, sealed and delivered on this the 3rd day of January, 

2017, in Guwahati.

(Shri A.Chakravarty)

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati

Dictated & corrected by me.

(Shri A. Chakravarty)

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati
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