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IN THE COURT OF JUDICIAL MAGISTRATE 1ST CLASS AT KAMRUP(M).

Present: ARPITA KAR, A.J.S.

              

                                           C.R.NO. 1442/12

                                            U/S 420/506 I.P.C.

       Mrs. Jahida Begum

               Vs

1. Mustt. Anima Begum.

 ..............Accused Person.

Advocate Appeared:-

      

      For Complainant: Sri H.Sharma 

      For  Accused:  Sri  A.H.Mullah,  Sri  N.  Hussain,  Sri  A.B.Aconda,  Sri 

D.P.Dutta, Sri J. Islam.

Charges Framed on: 7.7.2015

Evidences recorded on:18.06.2014, 7.06.2016, 16.09.2016

Arguments heard on:    26.12.2016,27.12.2016

Judgment delivered on:   7.01.2017

                            



Page 2 of 9

J U D G M E N T

1. Prosecution story in brief is that on 16.06.2012 Mrs. Jahida Begum 

filed  a  complaint  petition  alleging  inter-alia  that  in  the  first  week  of 

March,2004  the  accused  along  with  her  husband  approached  her  for 

borrowing an amount of RS.50,000/- when they were in urgent need of 

money to run the vehicle business of the husband of the accused. Farid 

Ali@Jayanta Gogoi took the personal guarantee of the accused if they failed 

to  repay  the  amount  in  time.  In  good  faith  the  complainant  gave  an 

amount of Rs.40,000/- on different dates to the accused i.e. on 17.03.2004, 

17.05.2004 and 17.07.2004. The accused Anima Begum also executed 3 

documents in favour of the complainant at the time of receiving the money 

acknowledging the same in presence of witness and she also promised to 

repay  the  money  as  soon as  possible.  But  after  taking  the  money  the 

accused never repaid the same and whenever the complainant approached 

them for  the  money  thee  accused  always  said  that  she  will  make  the 

payment  later.  As  such  the  accused  have  intentionally  and  deliberately 

cheated the complainant and they have no willingness to pay the money. 

On  10.06.2012  the  complainant  again  approached  the  accused  for  her 

money  but  instead of  making the payment  the accused assaulted the 

complainant and threatened her of dire consequences and compelled her to 

leave the place. The accused refused to pay the money and threatened her 

with dire consequences if they ask for the money again.

2. After recording the initial  statement of the complainant and her 

witnesses, summons was issued to the accused Anima Begum U/S 420/506 

I.P.C. The Accused thereafter entered appearance. Copy was furnished to 

the accused and the evidence before charge was recorded. After hearing 

both sides and perusing the case record prima facie materials U/S 420/506 

I.P.C. was found against the accused and accordingly charges under the 

said  sections  were  framed.  The  particulars  of  the  offence  U/S  420/506 

I.P.C. were read over and explained to the accused to which she pleads not 

guilty and claimed to be tried. 
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3. The defence story is of total denial.

 

4. During trail prosecution side examined two P.W.s. The statement of 

the accused  is recorded U/S 313 Cr.P.C. The defence adduced no 

D.W.

5. I heard arguments for both sides and also perused the case record. 

6. POINTS FOR DETERMINATION:-  

i.  Whether on 17.03.2004, 17.05.204, 10.07.2004 at Bhaskar 

Nagar under Geetanagar P.S. at Kamrup(M) Dist. Cheated 

Mrs. Jaheda Begum by dishonestly inducing her to deliver 

the  property  i.e.  Rs.40,000/-  belonging  to  her  name to 

you? 

ii. Whether  on or about  10.06.2012 at  Ganeshnagar  under 

Chandmari P.S. at Kamrup(M) Dist threatened Mrs. Jaheda 

Begum with dire consequences?

DISCUSSION, DECISION AND REASONS THEREOF:-

7. P.W.1,  Mrs.  Jahida  Begum deposed  that  Anima Begum contacted  him 

through Farid Ali and On 17.03.2004,17.04.2004 and 10.07.2004, Anima Begum 

took an amount of Rs.40,000/- from her. Since then the accused did not return 

her money and whenever she went to them asking for her money, the accused 

deferred the payment by showing different excuses. On 10.06.2012 she went to 

the house of the accused to ask for her money but the accused along with her 

husband threatened her and denied paying the money. The accused threatened 

her with dire consequences if she comes again to ask for the money.
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               In her cross-examination she has deposed that she does not  

understand English. She stated that Exbt-2(1) and 2(3) are the signatures 

of the accused. She deposed that Farid Ali authored Exbt-1 and 3 but the 

name of the author is not mentioned on Exbt-1. She deposed that the 

accused are  her  relative.  She denied the suggestion that  the accused 

never gave her any signed papers and that she has filed a false case to 

harass the accused.

 

8. P.W.2, Md. Babu Ali deposed that the complainant is his wife. 

He knows the accused. The accused has taken an total amount of 

Rs.40,000/- on three different dates from his wife. He was present at 

the time when the amount  was given to the  accused.  When the 

accused failed to repay the money they went to the house of the 

accused to ask for his money but the accused denied repaying the 

money and hence they approached the Court. He deposed that he 

knows the signature of the accused upon Exbt-1,2 and 3.

            In his cross-examination he deposed that he does not know 

about  the  value  of  the  stamp  paper  on  which  the  facts  of  their 

transaction was written. He deposed that  he does not know who 

authored  Exbt-3  and  deposed  that  as  per  Exbt-2  the  accused 

borrowed an amount of Rs.10,000/- only. He deposed that he was 

not present when the accused scolded  and misbehaved with  his 

wife. He deposed that he has never gone with his wife to ask for the 

money and denied the fact that the accused has returned the money.

 

9. The accused in her examination U/S 313 Cr.P.C. has stated 

that  she  took  the  money  from  the  complainant  but  has  already 

returned the same. The amount was taken on interest basis. She 

stated that she has repaid the entire amount along with the interest 

and a total amount of Rs.48,000/- was returned to the complainant.
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10. In the case of  Indian Oil  Corporation Ltd.,  the Hon’ble Supreme 

Court  while  dealing  with  the  applicability  of  the  ingredients  of 

cheating held as under:

"32.The essential ingredients of the offence of "cheating" are: (i) deception of a 

person either by making a false or misleading representation or by other action 

or  omission,  (ii)  fraudulent  or  dishonest  inducement  of  that  person to  either 

deliver any property or to consent to the retention thereof by any person or to 

intentionally induce that person to do or omit to do anything which he would not 

do or omit if he were not so deceived and which act or omission causes or is 

likely  to cause damage or  harm to that  person in  body,  mind,  reputation or 

property.

11. The aforesaid decision has been relied upon by several Hon’ble High Courts 

in a plethora of judgments and has held that mere breach of contractual terms 

would not amount to cheating unless fraudulent or dishonest intention is shown 

right at the beginning of the transaction and in the absence of an allegation that 

the accused had a fraudulent  or dishonest intention while making a promise, 

there is no "cheating". The Hon’ble High Courts has relied on several decisions of 

Hon’ble Apex Court wherein Hon’ble Apex Court has held that dishonest intent at 

the  time  of  making  the  promise/inducement  is  necessary,  in  addition  to  the 

subsequent failure to fulfill the promise.

12. On a reading of the section 420 I.P.C. it is manifest that in the definition 

there are set forth two separate classes of acts which the person deceived may 

be induced to do. In the first place he may be induced fraudulently or dishonestly 

to deliver any property to any person. The second class of acts set forth in the 

section is the doing or omitting to do anything which the person deceived would 

not do or omit to do if he were not so deceived. In the first class of cases the 

inducing  must  be  fraudulent  or  dishonest.  In  the  second  class  of  acts,  the 

inducing must be intentional but not fraudulent or dishonest.

13. Also in  Hridaya Ranjan Prasad Verma Vs State of Bihar, (2000)4 SCC168  it 

was held that:
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In determining the question it has to be kept in mind that the distinction between 

mere breach of contract and the offence of cheating is a fine one. It depends 

upon the intention of  the accused at  the time of  inducement which may be 

judged by his subsequent conduct but for this subsequent conduct is not the sole 

test. Mere breach of contract cannot give rise to criminal prosecution for cheating 

unless fraudulent or dishonest intention is shown right at the beginning of the 

transaction, that is, the time when the offence is said to have been committed. 

Therefore it is the intention which is the gist of the offence. To hold a person 

guilty of cheating it is necessary to show that he had fraudulent or dishonest 

intention at the time of making the promise. From his mere failure to keep up 

promise subsequently such a culpable intention right at the beginning, that is, 

when he made the promise cannot be presumed.

14.  It  has  been  further  noted in  the  aforesaid  case  noted  above  that 

though there are no verbatim ingredients of Sections 415  in the complaint, 

but  reading the  complaint  as  a  whole  it  would  be  seen  that  the 

complainants have alleged the fraudulent acts of the petitioner in making 

false representations and having willful and deliberate intention not to pay 

the loan amount and to cheat the complainants.

15.  Now, reverting back to the instant case, it  has been seen that the 

complainant  has  alleged  that  she  has  given  the  total  amount  of 

Rs.40,000/- to the accused in three different dated of three subsequent 

months in the year of 2004 only. Nowhere in the complaint petition has 

the complainant specifically mentioned that the accused had fraudulent or 

dishonest intention at the time of making the promise i.e. the promise of 

repaying the money back. Moreover, as the amount was given in three 

different  instalments  hence  it  cannot  be  said  that  the  accused  had 

dishonest intention from the very beginning because had it been so, the 

complainant  would  have  never  given  the  money  to  the  accused  after 

giving the first instalment only. Also the amount was taken in the year 

2004 and the case was filed in the year of 2012 i.e. after about eight 

https://indiankanoon.org/doc/1306824/
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years of taking of the amount by the accused. It is not understandable as 

to why the complainant had to wait till  eight long years to file a case 

against the accused for cheating her.

16.  Thus, applying the ratio of the aforesaid decisions by Hon’ble Apex 

Court (supra) to the present case it is seen that the dishonest intention of 

the accused right at the beginning of the transaction could not be proved 

by the complainant and as such she cannot be booked under the offence 

U/S 420 I.P.C. 

17. Again the complainant has merely stated that the accused threatened 

her with dire consequences when she went to her house to ask for the 

money but the complainant has not mentioned that such threatening by 

the  complainant  was  to  cause  injury  to  her  person  or  reputation  or 

property  or  to  cause  alarm  to  her.  Merely  saying  that  the  accused 

threatened her will not amount to an offence U/S 506 I.P.C.

18.  In view of the aforesaid discussions, it is hold that, prosecution has 

failed to prove the charges against the above-named accused persons and 

as such, she is acquitted from the charges U/S  420/506 I.P.C. and set at 

liberty forthwith.

19. Accused Mustt. Anima Begum is acquitted from the charges of 

this case u/s 420/506 I.P.C. and set at liberty.

20. The accused is directed to furnish fresh bail bonds U/S 437A Cr.P.C.and 

till  then the bail  bonds executed by the accused and their sureties are 

extended for next six months.

21. Judgment is pronounced in open court. Case is disposed on contest.



Page 8 of 9

Given under my hand and seal of this Court on this the 7 th   day of January, 

2017 at Kamrup(M).

                                  Judicial Magistrate 1  st   Class, Kamrup(M).  
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 A P P E N D I X.

1. Prosecution Witnesses  :-

    P.W.1: Mrs. Jahida Begum.

    P.W.2: Mr. Babu Ali.

  

2. PROSECUTION EXHIBITS:-  

 Exbt-1,2 and 3: Money reciepts.

3. DEFENCE WITNESSES:-  

      NONE

4. DEFENCE EXHIBITS :-  

       NONE.

                        Judicial Magistrate 1  st   class  , Kamrup(M).

 


