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MAC Case No.2367 of 2014

1. Smt. Bhogeswari Handique

2. Shri Lakheswar Handique  … Claimants
 
             -Versus-

1. National Insurance Company Ltd.

2. Shri Utpal Gogoi ...Opposite Parties
 
Advocates who appeared in this case:- 

Shri Robin Baruah, advocate for the claimants

Shri P. K. Sharma, advocate for the O.P. No.1

Shri Suresh Pareek & Shri D. Rajkhowa, advocates for the O.P. No.2

Claim petition filed on : 20-12-2014

Evidence recorded on : 04-11-2016

Arguments heard on : 06-01-2017

Judgment delivered on : 09-01-2017 

J U D G M E N T

1. This is an application filed under section 166, along with an 

application  under  section  140  of  the  Motor  Vehicles  Act,  1988,  by  the 

claimants,  namely  1.  Smt.  Bhogeswari  Handique  and  2.  Shri  Lakheswar 

Handique praying for granting compensation on account of the death of their 

daughter Mouchumi Handique in a motor vehicle accident.

2. The case of the claimants in brief is that on 09-11-2014, at 

about 01:30 P.M., while  their deceased  daughter Mouchumi Handique was 

proceeding towards Haluwagaon side through the left side of the road, at 

Bogidal Pachali,  Joysagar,  under  Sibsagar Police Station, coming from the 
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same direction and driven in a rash and negligent manner, the motorcycle 

bearing registration No.AS-04-J-7701 knocked her down, as a result of which, 

she sustained grievous injuries. Immediately, she was taken to the Sibsagar 

Civil  Hospital,  but,  as her  condition was serious,  she was referred to the 

Assam Medical College and Hospital, Dibrugarh (AMCH) for better treatment. 

But on the next day, she succumbed to the injuries.

3. The  claimants  have  further  stated  that  the  said  accident 

occurred due to the rash and negligent driving of the  motorcycle bearing 

registration No.AS-04-J-7701 on the part of its driver. In connection with the 

said accident, the Sibasagar Police has registered the case No.975/2014 for 

commission of offences punishable under sections 279, 304(A) IPC against 

the driver of the said Motorcycle and investigated the case. 

4. The claimants have further stated that the  deceased was a 

student  of  class-X  and  she  was  also  doing  private  tuition.  Her  monthly 

income was Rs.5,000/-. At the time of her death, she was 17 years old. They 

have spent Rs.50,000/- in the treatment of the deceased. Therefore, they 

have filed the instant  claim petition praying for granting compensation of 

Rs.11,00,000/-  (Rupees  eleven  lakh)  only. Pending  disposal  of  the  claim 

petition, they have prayed for awarding Rs.50,000/- (Rupees fifty thousand) 

only, towards no fault liability, as per the provisions of  section 140 of the 

Motor Vehicles Act, 1988.

5. The  opposite  parties  have  contested  the  case  by  filling 

separate written statements. In their written statements, the opposite parties 

have taken all the routine pleas, denied the case of the claimants and have 

prayed for dismissal of the claim petition. 

6. On  merit,  the  Opposite  Party  No.2  Shri  Utpal  Gogoi,  the 

owner-cum-driver  of  the  motorcycle  bearing  registration  No.AS-04-J-7701 

has averred that the alleged accident occurred due to the negligence of the 

deceased victim and not due to the  rash and negligent driving of the said 

motorcycle by him. On the day of the alleged accident, he was driving the 

said motorcycle with a valid driving license. The motorcycle was duly insured 

with  the  Opposite  Party  No.1  insurance  company  vide  policy 

No.39010231146203790422.  Therefore,  he  has  submitted  that  he  is  not 

liable to pay any compensation to the claimants and if any compensation is 

awarded against him, the same shall  be realised from the Opposite Party 

No.1 insurance company.
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 He has enclosed with the written statement Photostat copies 

of the insurance policy and registration certificate of the motorcycle bearing 

registration No.AS-04-J-7701 and his driving license as Annexture-1, 2 & 3.

7. Upon  pleadings,  the  following  issues  were  framed  by  my 

learned predecessor:- 

i) Whether the victim Mousumi Handique died as a result of 

the injuries sustained by her in the alleged road accident on 

09-11-2014 at near Bogidol Pachali at about 01:30 P.M. and 

whether the accident took place due to rash and negligent 

riding  of  the  rider  of  the  offending  motorcycle  bearing 

registration No.AS-04-J-7701 ?

ii) Whether  the  claimants  are  entitled  to  get  any 

compensation for the death caused to Late Mousumi Handique 

in  the  said  accident,  if  yes,  to  what  extent  and  by  whom 

amongst the opposite parties the said compensation amount 

will be payable ? 

8. During  the  course  of  hearing,  the  claimants  examined  two 

witnesses. The Opposite Parties did not examine any witness.

DECISION AND REASONS THEREOF

9. I  have  carefully  examined  the  evidence  on  record,  gone 

through the relevant documents on record and after hearing the arguments 

advanced by the learned counsel for both the sides, give my decision on the 

above issues as follows:

ISSUE NO.I

10. PW-1  Smt.  Bhogeswari  Handique,  the  claimant  No.1  has 

stated in  the affidavit  of  her  examination-in-chief  that on 09-11-2014,  at 

about 01:30 P.M.,  while  her  deceased  daughter  Mouchumi  Handique was 

proceeding towards Haluwagaon side through the left side of the road, at 

Bogidal Pachali,  Joysagar,  under  Sibsagar Police Station, coming from the 

same direction and driven in a rash and negligent manner, the motorcycle 

bearing registration No.AS-04-J-7701 knocked her down, as a result of which, 

she sustained grievous injuries. Immediately, she was taken to the Sibsagar 

Civil  Hospital,  but,  as her  condition was serious,  she was referred to the 



MAC Case No.2367 of 2014

4
Assam Medical College and Hospital, Dibrugarh (AMCH) for better treatment. 

But on the next day, she succumbed to the injuries.

11. She has further stated that the said accident occurred due to 

the rash and negligent driving of the motorcycle bearing registration No.AS-

04-J-7701 on the part of its driver. In connection with the said accident, the 

Sibasagar  Police  has  registered  the  case  No.975/2014  for  commission  of 

offences punishable under sections 279, 304(A) IPC against the driver of the 

said Motorcycle and investigated the case. After completion of investigation, 

the Police have submitted charge-sheet against the driver.

12. She has further stated that the  deceased was a student of 

class-X  and  was  also  doing  private  tuition.  Her  monthly  income  was 

Rs.5,000/-. At the time of her death, she was 17 years old. They have spent 

Rs.50,000/- in the treatment of the deceased. The deceased has left behind 

her and the claimant No.2 Lankeswar Handique (her parents), as her legal 

heirs and representatives. They have spent Rs.50,000/- in the post-mortem, 

cremation and in performing the last rites.  Therefore, she has prayed for 

granting compensation of Rs.11,00,000/- (Rupees eleven lakh) only.

13. She has exhibited the Ext.-1 accident information report; the 

Ext.-2 post mortem report; the Ext.-3(1 to 4) certified true copy of the FIR; 

the Ext.-4(1 to 2) certified true copy of the seizure lists; the Ext.-5 certified 

true copy of the MVI Report; the Ext.-6 certified true copy of the sketch map 

and the Ext.-7(1 to 2) certified true copy of the charge-sheet.

14. In the cross-examination, she has stated that she did not see 

the accident. The accident occurred on 9th and the FIR was lodged on 16th. 

She  has  three  daughters  and  one  son.  The  deceased  was  her  youngest 

daughter. The deceased was a student of class-X. She has not submitted any 

document to prove that the deceased was a student of class-X. She has not 

submitted any document to prove that the deceased was earning Rs.5,000/- 

per month by doing tuition. She has not submitted any document to prove 

the age of the deceased. She has denied the suggestion that the accident 

occurred due to the fault of the deceased and she has prayed for granting 

excessive  compensation.  She  has  not  submitted  the  original  accident 

information report. 

15. PW-2  Manab  Jyoti  Khanikar,  an  eye-witness  of  the  alleged 

accident, has stated in the affidavit of his examination-in-chief that on 09-11-

2014, at about 01:30 P.M., at Bogidal Pachali, while he was standing in front 

of the SBI ATM, he saw that the offending motorcycle had knocked down a 
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pedestrian. The motorcycle was driven at a very high speed. The accident 

occurred due to the rash and negligent driving of the offending motorcycle. 

Immediately,  he  rushed  to  the  place  of  occurrence  and  saw  that  the 

pedestrian  was  lying  unconscious.  The  local  people  took  the  injured 

pedestrian to the Sibsagar Civil Hospital for treatment, but as her condition 

was serious, she was referred to Dibrugarh for better treatment. Later on, he 

came  to  know  that  the  injured  pedestrian  had  expired.  He  knew  the 

deceased since before the said accident.

16. In the cross-examination, he has stated that at the time of the 

alleged accident,  he was proceeding towards the market.  The motorcycle 

knocked down the deceased. The police did not record his statement. He 

does not know about the status of the criminal case registered over the said 

accident. He has not received any summons from this Tribunal.  After the 

accident, he had visited the deceased at the hospital.  He has denied the 

suggestion that he did not see the accident and has deposed falsely.

17. As  the  motorcycle  bearing  registration  No.AS-04-J-7701 

knocked down the deceased victim Mousumi Handique on a public road and 

caused her death and as the Opposite Partes did not adduce any evidence 

rebutting  the  case  of  the  claimants,  it  must  be  held  that  said  accident 

occurred due to the rash and negligent driving of the said motorcycle on the 

part of its driver.

18. In view of the above discussion, it is held that, (i) on 09-11-

2014, at about 01:30 P.M., at Bogidol Pachali, under Sibsagar Police Station, 

an  accident  has  arisen  due  to  the  rash  and  negligent  driving  of  the 

motorcycle bearing registration No.AS-04-J-7701 on the part of its driver; (ii)  

the said accident has caused the death of Mousumi Handique and hence, her 

parents have filed the instant claim petition seeking compensation; (iii) the 

claim  has  been  made  against  the  owner,  driver  and  insurer  of  the  said 

motorcycle. The issue No.I is decided accordingly.

ISSUE NO.II

19. Though the  PW-1  Smt.  Bhogeswari  Handique,  the claimant 

No.1 has deposed that the deceased was a student of class X, she has not 

submitted any document, like school certificate to prove the same. She also 

has not submitted any document to prove that the deceased was earning 

Rs.5,000/-  per  month  by  doing  tuition.  She  also  has  not  submitted  any 
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document to prove the age of the deceased. Therefore, I am constrained to 

hold that the deceased may be a student, but she had no income and was 

dependent  upon  her  parents  (the  claimants).  The  claimants  were  not 

dependent upon the deceased.  Now, therefore, let us decide whether the 

claimants can maintain a claim petition in terms of Section 166 of the Motor 

Vehicles Act, 1988, as they are not dependents of the deceased?

20. In  the  case  of  Smt.  Manjuri  Bera  Vs.  The  Oriental 

Insurance Company Ltd. and Anr., reported in AIR 2007 SC 1474, (2007) 

10 SCC 643, the Hon’ble Supreme Court was dealing with an exactly similar 

case and discussing the law in this regard, held that,

 “In terms of Clause (c) of Sub-section (1) of Section 166 of 

the  Act  in  case  of  death,  all  or  any  of  the  legal  representatives  of  the 

deceased become entitled to compensation and any such legal representative 

can file a claim petition. The proviso to said sub-section makes the position 

clear that where all the legal representatives had not joined, then application 

can  be  made  on behalf  of  the  legal  representatives  of  the  deceased  by 

impleading those legal representatives as respondents. 

 “There are several factors which have to be noted. The liability 

under Section 140 of the Act does not cease because there is absence of  

dependency. The right to file a claim application has to be considered in the 

background  of  right  to  entitlement.  While  assessing  the  quantum,  the 

multiplier system is applied because of deprivation of dependency. In other 

words, multiplier is a measure. There are three stages while assessing the 

question of entitlement. Firstly, the liability of the person who is liable and 

the person who is to indemnify the liability, if any. Next is the quantification 

and Section 166 is primarily in the nature of recovery proceedings. As noted 

above, liability in terms of Section 140 of the Act does not cease because of 

absence of dependency. Section 165 of the Act also throws some light on the 

controversy. The explanation includes the liability under Sections 140 and 

163A. 

 Judged in that background where a legal representative who is 

not dependant files an application for compensation, the quantum cannot be 

less than the liability referable to Section 140 of the Act. Therefore, even if 

there  is  no  loss  of  dependency  the  claimant  if  he  or  she  is  a  legal 

representative will be entitled to compensation, the quantum of which shall  

be not less than the liability flowing from Section 140 of the Act.” 
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21. Therefore,  the  claimant  being  legal  representatives  of  the 

deceased, are entitled to receive compensation which cannot be less than the 

liability under Section 140 of the Motor Vehicles Act, 1988.

22. Now,  let  us  decide  what  should  be  the  quantum  of 

compensation?

23. In the case of Radhakrishna and Anr. Vs Gokul and Ors., 

reported in  2013 ACJ 2860 SC, dealing with a claim petition filed seeking 

compensation on account of the of death of a student of degree course in 

Engineering ( in the instant case, the deceased was aged about 17 years and 

was a student of Class-X) the Hon’ble Supreme Court has held as follows:

 “14. In the present case, the accident occurred on 20.1.2003. 

The deceased was 19 years old and was a student of Engineering course. 

The Tribunal determined the compensation by taking his annual income to be 

Rs. 15,000 and deducted 1/3rd towards personal expenses. In Arvind Kumar 

Mishra's case, the Bench proceeded on the assumption that after completion 

of  the  Engineering  course,  the  Appellant  could  have  been  appointed  as 

Assistant  Engineer and earn Rs.  60,000 per  annum. However,  keeping in 

view the degree of disability, his estimated earning was taken as Rs. 42,000 

per annum and accordingly the amount of compensation was awarded. By 

applying the same yardstick and having regard to the age of the parents of 

the deceased, i.e., 45 and 42 respectively, we feel that ends of justice will be  

served  by  awarding  a  lump  sum  compensation  of  Rs.  7,00,000  to  the 

Appellants.”

24. In view of the above, in the instant case, as the deceased was 

about 17 years old and was a student of Class-X, the ends of justice will be 

served if an amount of Rs. 4,00,000/- (Rupees four lakh) only, is awarded as 

compensation to the claimants.

25. Now, let  us decide who amongst  the opposite parties shall 

have to pay the said compensation amount?

26. The Photostat copy of the insurance policy No.39010231146 

203790422 enclosed with the written statement by the Opposite Party No.2 

Shri Utpal Gogoi, the owner of the offending motorcycle bearing registration 

No.AS-04-J-7701  shows  that  on  the  day  of  the  said  accident,  the said 

Motorcycle was duly insured with the Opposite Party No.1 insurance company 

vide the said policy.  The Opposite Party No.1 Insurance Company did not 

challenge the P.W.-1 in the cross-examination that the policy No.39010231 
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146203790422 was not issued by it to the Opposite Party No.2 insuring the 

said vehicle or that the policy was not valid on the day of the said accident. 

The liability of  the  insurance  company  arises  for  the  purpose  of 

reimbursement of the amount of compensation found to be payable by the 

owner of the vehicle insured. Therefore, there is no denial  of the fact by 

the Opposite  Party  No.1  Insurance Company that  at  the  relevant  point  of 

time, the vehicle in question was insured with it  and the policy was very 

much in force and in existence. Section 149 of the M.V. Act, 1988 casts a 

duty  on  the  insurer  to  satisfy  the  judgment  and  award  against  persons 

insured in respect  of  third party risks. The Opposite Party No.1 Insurance 

Company also did not try to prove that there has been violation of the terms 

and conditions of the policy or that the driver was not entitled to drive the 

said vehicle.

27. In  the  case  of  Oriental  Insurance  Company  Limited 

vs. Meena Variyal and Ors.,  reported in (2007) 5 SCC 428, the Hon’ble 

Supreme Court has observed as follows:-

 “Ordinarily, a contract of insurance is a contract of indemnity. 

When a car belonging to an owner is insured with the insurance company 

and it is being driven by a driver employed by the insured, when it meets 

with an accident, the primary liability under law for payment of compensation 

is  that  of  the  driver.  Once  the  driver  is  liable,  the owner  of  the vehicle 

becomes vicariously liable for payment of compensation. It is this vicarious 

liability of the owner that is indemnified by the insurance company. A third 

party for whose benefit the insurance is taken, is therefore entitled to show, 

when he moves under Section 166 of the Motor Vehicles Act, that the driver 

was negligent in driving the vehicle resulting in the accident; that the owner 

was  vicariously  liable  and  that  the  insurance  company  was  bound  to 

indemnify the owner and consequently, satisfy the award made.”

28. In view of the above discussion, it is held that  the Opposite 

Party  No.1  the  National  Insurance  Company  Limited,  the  insurer  of  the 

offending Motorcycle bearing registration No.AS-04-J-7701 is liable to pay the 

compensation  amount  of  Rs.  4,00,000/-  (Rupees  four  lakh)  only,  to  the 

Claimants. The issue No.II is decided accordingly.
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O R D E R

29. In the result, the claim petition is allowed on contest and an 

amount  of  Rs.  4,00,000/-  (Rupees  four  lakh)  only, is  awarded  as 

compensation  to  the  Claimants.  The  Opposite  Party  No.1  the  National 

Insurance Company Limited, the insurer of the offending Motorcycle bearing 

registration No.AS-04-J-7701 is directed to pay the compensation amount of 

Rs. 4,00,000/- (Rupees four lakh) only, to the Claimants, along with interest 

at the rate of 6 per cent per annum from the date of filing of the application 

under Section 166 of the Motor Vehicles Act, 1988, till the date of payment. 

The claimants shall receive the compensation amount in equal proportion.

30. In the facts and circumstances of the case, the parties are left 

to bear their own costs.

31. Signed, sealed and delivered in the open Court on this the 9 th 

day of January, 2017, in Guwahati.

 

(Shri A. Chakravarty)

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati

Dictated & corrected by me.

(Shri A. Chakravarty)

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati
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