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   IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS,KAMRUP (M)

                                       Case No. C.R. 1535 of 2012 u/s 138 of NI Act

 
Sri Biren Saikia

                                                           S/O- Late Karneswar Saikia

                                                           R/O- Flat No. 1, Shankar Apartment

                                                           Hatigaon, Near Hatigaon Hiigh School

                                                           Guwahati- 781038

                                                          Dist- Kamrup (M), Assam

                                                                          ………………….. Complainant

.

                                                                        -Vs-

                                                              

                                                            Sri Pranjit Das

                                                            S/O— Late Ramesh Ch. Das

                                                            R/O- H/No. 233, Chandmari

                                                            Nizarapar, Guwahati 781003

                                                            Dist- Kamrup(M), Assam

                                                                          ……………………. Accused 

                           Present- Sri Nayanjyoti Choudhury, JMFC, Kamrup(M)

                           For the Complainant- Mr. S. Deka,….Learned Advocate.

                           For accused- Mr. J. H. Saikia,….Learned Advocate 

                           Evidence recorded on—17-06-16, 09-08-16, 16-11-16

                           Argument heard on- 16-12-16, 11-01-17

                           Judgment delivered on – 11-01-17
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                                                       JUDGMENT

1. This is a case instituted under section 138 of the Negotiable
Instruments Act, 1881 alleging that the accused, Pranjit Das had issued 
one  cheque  in  favour  of  the  complainant  Biren  Saikia  which  was 
dishonored due to the reason not arranged for in the account of the 
accused.

2. The brief fact giving rise to the institution of this complaint case is that 
the accused person due to some financial hardship availed financial 
assistance from him and the sum taken from him in the month of May 
2011 was Rs. 1,00,000/- only and to discharge his liability the accused 
issued a post dated cheque vide cheque no. 961043 dated 28-11-11 for 
an amount of Rs. 1,00,000/- only State Bank of India, Dispur Branch. 

3. The complainant deposited the cheque with his banker State Bank of 
India, Guwahati Branch, Guwahati as per the instruction of he accused 
but the cheque was returned by the banker of the accused on 01-06-12 
with reason “Not arranged for” and as such the cheque was dishonored 
and the information was received by the complainant on the same day.

4. The complainant issued one demand notice dtd. 06-06-12 with A/D 
through his counsel to the accuse informing the facts of dishonor of the 
cheque and demanding  the cheque amount within 15 days from the 
date of receipt of the notice and the said notice was received by the 
accused on 08-06-12. But the accused failed to make the payment within 
the stipulated period of 15 days and as such the complainant lodged the 
case against the accused u/s 138 of The Negotiable Instruments Act, 
1881

5.  The accused was called upon to enter trial and upon his appearance the 
particulars of offence under section 138 of the Negotiable Instruments 
Act,1881 was explained to him to which he pleaded not guilty and 
claimed to be tried.

6. The complainant adduced the evidence of two witnesses including 
himself as PW 1 and PW 2 and exhibited some documents in support of 
his case whereas the accused adduced two witnesses including himself in 
his defence.

7. The accused in his statement u/s 313 of Cr.P.C. stated that in the year 
2011 he was in Rajashree theatre. There was a talk with the producer of 
Rajashree theatre that he had to manage the theatre. The accused 
managed the artists and the rehearsal commenced. At that time the 
accused had debt towards the music director Partha Pratim Choudhury 
(since deceased) of Rs. 30,000/- only. In the mean time the mother of 
the accused expired, so he gave Partha one blank cheque and told him 
to fill up the cheque and to encash. In September’ 2011 Partha Pratim 
Choudhury expired. The accused stated that he did not know whether 
the cheque was encashed or not, the accused had not investigated what 
happened to his cheque given to Partha. Later on after receiving the SMS 
from Bank regarding the dishonor and receiving the demand notice the 
accused came to know about the dishonor. The accused contacted the 
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complainant but the complainant did not reply to the accused. The 
accused stated that he had no business transaction with the complainant 
and the complainant was his good friend. The accused further stated that 
he had received the demand notice.

8. I have heard the learned counsels appearing for the complainant and the 
accused. The learned advocate for the accused submitted written 
argument.

9. Upon hearing and on perusal of record I have framed the following points 
for determination in order to arrive at a definite finding as regards the 
dispute in this case-

1. Whether the accused issued the cheque for the discharge of any 
legally enforceable debt or liability towards the complainant?

2. Whether the cheque was dishonored for the reason not arranged for 
and the reason of dishonor would attract the provisions of section 
138 of The NI Act?

3. Whether the accused  received the demand notice issued by the
complainant regarding the dishonor of the cheque?

4. Whether the accused has committed the offence under section
138 of the Negotiable Instruments Act,1881? 

10. I have carefully gone through the case record and perused the entire 
evidence on record both oral and documentary. I have heard and 
perused the arguments advanced and the submissions made by the 
learned advocate on behalf of the complainant and the learned advocate 
for the accused person. 

DISCUSSION, DECISIONS AND REASONS :-

11. Point for determination no. 1:- Whether the accused issued the cheques   
for the discharge of any legally enforceable debt or liability towards the 
complainant:

12. The PW 1 Biren Saikia has exhibited the cheque as Ext. 1 and the 
signature of the accused was exhibited as Ext. 1(1). The PW 1 was cross 
examined by the accused side in this regard. In his cross examination the 
PW 1 deposed that he had relationship with the accused since the year 
1985 but there were no monetary transactions in between them and the 
incident which was the subject matter of this case was the first 
transaction I between them. As per PW 1 the accused in the month of 
September 2011 took money from. Though there were no written 
agreement in between them due to the sake of friendship he paid the 
amount by cheque. PW 1 in his cross examination deposed that the 
amount was Rs. 1 Lakh. It was admitted by the PW 1 that he had not 
mentioned in his complaint petition that the money was given by cheque. 
The PW 1 further admitted that he had not mentioned in his complaint 
petition as well as in his evidence in affidavit the mode of loan. The PW 1 
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further admitted that though he had given a cheque of State Bank of 
India but he could not remember the cheque number. The accused side 
put a suggestion to the PW 1 that the handwriting of the cheque was not 
of the accused to which he replied in negative. The accused in his 
evidence as DW 1 deposed that he knew the complainant in connetion 
with theatre. DW 1 deposed that he gave the cheque to the Music 
Director of his theatre Partha Pratim Choudhury who was a deceased at 
the time of deposition. The DW 1 deposed that he was the Exucutive 
Producer of “Rajashree Theatre” in the year 2011/10 and he was 
managing the theatre and was acted also. The DW 1 had a financial part 
in the theatre and he had to made payment to the Music Director so he 
gave one cheque to Partha and told him that he had no money at that 
time so he directed Partha to deposit the cheque later on for 
encashment. In Rajashree Theatre the daughter of the complainant was 
a singer. The DW 1 deposed that it may be possible that the as a Music 
Director Partha would have given the cheque to her as payment. DW 1 
deposed that he had no monetary transaction with the complainant and 
he had no legally enforceable debt towards the complainant. DW 1 
deposed that some artist from his theatre also knew this fact. In his 
cross examination the DW 1 admitted his signature in the cheque. The 
DW 1 in his cross examination admitted that he had been maintaining 
the financial account of the theatre. The DW 2 Mukib Ahmed in his 
evidence deposed that in 2010-11 he was along with the accused in 
Rajashree Theatre. At that time the Music Director was Partha Pratim 
Choudhury who was deceased now. The accused gave one cheque to 
Partha Pratim Choudhury as salary. On the day of giving the cheque 
there was shradha ritual of the mother of the accused and since the 
accused had no money at that time he gave the cheque to Partha and 
directed him to withdraw Rs. 30,000/- only. In their theatre one girl 
having Saikia surname was a singer and it may be possible that Partha 
would give the cheque to that girl. Later on DW 2 came to know that the 
girl was the daughter of Biren Saikia. DW 2 deposed that the 
complainant may have used that cheque and lodged this case. DW 2 
deposed that the accused had no monetary transaction with the 
complainant. In his cross examination the DW 2 admitted that if there 
was any transaction in between the complainant and the accused he was 
not aware. DW 2 further deposed that in his absence it may be possible 
that any exchange of money or cheque in between the complainant and 
the accused took place. DW 2 further admitted that he was not aware of 
any liability of the accused towards the complainant and if there was any 
exchange of cheque in discharge of such liability. Now on perusal of the 
evidence of DW 2 it is seen that he has no knowledge if any monetary 
transaction took place in between the parties.  The  learned advocate for 
the accused in his argument submitted that there was no existence of 
any debt or liability of the accused towards the complainant as the 
complainant himself stated that he gave a cheque to the accused by way 
of loan and the complainant did not furnish any relevant document in this 
regard. It was further submitted that the complainant has neither 
mentioned in the complaint petition nor in the evidence in affidavit that 
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he had paid the accused money by cheque. So the learned counsel for 
the accused submitted that since there was nothing in the case record to 
support the case of the complainant so the accused should be acquitted. 
Now the accused in his statement u/s 313 of Cr.P.C. stated that the 
complainant was his friend. Hon’ble Supreme Court in Hiten P. Dalal Vs 
Bratindra Nath Banerjee [AIR 2001 SC 3897(1)] held that "The 
Appellant's submission that the cheques were not drawn for the 
'discharge in whole or in part of any debt or other liability' is answered by 
the third presumption available to the Bank under Section 139 of the 
Negotiable Instruments Act. This section provides that "it shall be 
presumed, unless the contrary is proved, that the holder of a cheque 
received the cheque, of the nature referred to in Section 138 for the 
discharge, in whole or in part, of any debt or other liability". The effect of 
these presumptions is to place the evidential burden on the Appellant of 
proving that the cheque was not received by the Bank towards the 
discharge of any liability.  Because both Sections 138 and 139 require 
that the Court "shall presume" the liability of the drawer of the cheques 
for the amounts for which the cheques are drawn, as noted in State of 
Madras v. A. Vaidvanatha Iyer, 1958 Cri. LJ 232, it is obligatory on the 
Court to raise this presumption in every case where the factual basis for 
the raising of the presumption had been established. It introduces an 
exception to the general rule as to the burden of proof in criminal cases 
and shifts the onus on to the accused" (ibid). Such a presumption is a 
presumption of law, as distinguished from a presumption of fact which 
describes provisions by which the court "may presume" a certain state of 
affairs. Presumptions are rules of evidence and do not conflict with the 
presumption of innocence, because by the latter all that is meant is that 
the prosecution is obliged to prove the case against the accused beyond 
reasonable doubt. The obligation on the prosecution may be discharged 
with the help of presumptions of law or fact unless the accused adduces 
evidence showing the reasonable possibility of the non-existence of the 
presumed fact.  In other words, provided the facts required to form the 
basis of a presumption of law exists, the discretion is left with the Court 
but the draw the statutory conclusion, but this does not preclude the 
person against whom the presumption is drawn from rebutting it and 
proving the contrary. A fact is said to be proved when, "after considering 
the matters before it, the Court either believes it to exist, or considers its 
existence so probable that a prudent man ought, under the 
circumstances of the particular case, to act upon the supposition that it 
exists", therefore, the rebuttal does not have to be conclusively 
established but such evidence must be adduced before the Court in 
support of the defence that the Court must either believe the defence to 
exist or consider its existence to be reasonably probable, the standard of 
reasonability being that of the 'prudent man'.”  Now if the cheque was 
given as a salary to the music director of the theatre of the accused then 
why the cheque was not given from the account of the theatre as it was 
admitted by the accused that they had maintained an account for the 
theatre. Since the signature of the accused was admitted in the cheque it 
was the burden of the accused to rebut the presumption that the cheque 
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was not issued in discharge of any legal debt or liability. Since it is 
appeared from the evidence that the accused and the complainant were 
friends so in good faith there may be any transaction in between them. 
In my opinion mere fact that the mode of transaction was not mentioned 
is not fatal for the complain case since the accused has not explained 
how the cheque was came under the possession of the complainant. 
Hon’ble Gauhati High Court in Manik Lodh Vs State of Assam and another 
[2007(3) GLT 207] in para 19 of the afore said judgment cited that,”……
the holder of a cheque shall be presumed, in the light of the provisions of 
section 139 of the NI Act to have received the cheque in discharge of the 
debt or liability, which the drawer of the cheque had. This presumption 
cannot be discharged by the drawer by merely offering a reasonable or 
plausible explanation. Such a presumption can be discharged only when 
the drawer proves that he had no such debt or liability as the sum 
mentioned in the cheque, reflects. This in turn, shows that the burden, 
placed on a drawer of a cheque, cannot be discharged by a mere 
explanation, which may sound reasonable or probable, rather the 
explanation must be proved to be true.” In the Para 20 of the aforesaid 
judgment Honb’le Gauhati High Court further cited that “…..The 
expression “unless contrary is proved”, which occur in section 139, makes 
it clear that the presumption has to be rebutted by proof and not by a 
mere explanation”. Hence from the above discussions it is held that the 
accused issued the cheque for the discharge of any legally enforceable 
debt or liability towards the complainant.

13.  DECISSION:-   The accused issued the cheque for the discharge of any 
legally enforceable debt or liability towards the complainant.

14. Point for determination no. 2:-   Whether the cheque was dishonored for 
the reason not arranged for and the reason of dishonor would attract the 
provisions of section 138 of The NI Act:-

15.  The PW 1 exhibited the return memo as Ext. 2 wherein the reason for 
dishonor was stated as not arranged for. The PW 2 Nilkamal Sarma 
exhibited the computerized bank statement of the account of the 
accused as Ext. 7 stating wherein it was appeared that the cheque no 
961043 was dishonored and a cheque return charge was deducted.

16. The accused in his statement u/s 313 of Cr.P.C. stated that he received 
an information in this regard and he had nothing to say about the 
exhibited return memo. Hon’ble Supreme Court in Laxmi Dyechem Vs 
State of Gujarat and others[ (2012) 13 SCC 375 ] in para 15 cited that 
“We find ourselves in respectful agreement with the decision in NEPC 
Micon Ltd. (supra) that the expression "amount of money .... is 
insufficient" appearing in Section 138 of the Act is a genus and dishonour 
for reasons such "as account closed", "payment stopped", "referred to 
the drawer" are only species of that genus. Just as dishonour of a 
cheque on the ground that the account has been closed is a dishonour 
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falling in the first contingency referred to in Section 138, so also 
dishonour on the ground that the "signatures do not match" or that the 
"image is not found", which too implies that the specimen signatures do 
not match the signatures on the cheque would constitute a dishonour 
within the meaning of Section 138 of the Act”. So considering the 
exhibited return memo and in absence of anything from the accused side 
in his defence it is held that the cheque was dishonored for the reason 
not arranged for and the reason will attract the provisions of section 138 
of The NI Act.

17. DECISION:-    It is held that the cheque was dishonored for the reason not 
arranged for and the reason will attract the provisions of section 138 of 
The NI Act.

18. Point for determination no.3:- Whether the accused received the demand   
notice issued by the complainant regarding the dishonor of the cheques?

19. The PW 1 exhibited the demand notice which was marked as Ext 3 and 
the postal receipt was exhibited as Ext. 4 and the AD card was exhibited 
as Ext. 5.   In his examination u/s 313 of Cr.P.C. the accused stated that 
he had received the demand notice.  So considering the above it is held 
that the accused has duly received the legal notice.

20. DECISION  :-  The accused  received the demand notice issued by the 
complainant regarding the dishonor of the cheque.

21. Point for determination No.4:-  Whether the accused has committed the   
offence under section 138 of the Negotiable Instruments Act,1881?

22. The offence under section 138 is complete on the satisfaction of
certain conditions which are that the cheque has to be issued on the
account maintained by the accused and that the cheque has to be

issued for the discharge of a debt or liability. It is further provided
that the said cheque has to be deposited within three months (three 
months) of its issuance or within its validity and that the notice regarding 
the dishonor of the cheque for insufficient funds ought to be given
within 30 days of the receipt of information regarding the dishonor.

23. In the instant case at hand it is already held that the cheque was
issued by the accused in the account maintained by him and that the

said cheque was dishonored due to insufficient fund in the account of the 
accused. The cheques was issued in the instant case on

28-11-11 as it is appeared from Ext. 1 and was presented for encashment before 
the banker of the complainant. The complainant has neither deposed anything 
nor exhibited any document to show the date on which the cheque was 
deposited by him before the bank. The cheque was dishonored on 01-06-12 as 
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is revealed from Ext. 2 which was after the expiry of six months from the date of 
issuance of the cheque. In his cross examination the PW 1 admitted that he has 
deposited the cheque for the first time before the bank on 28-11-11 and since it 
was dishonored so he deposited the cheque for second time before the Bank. It 
was further admitted by the PW 1 that he had forgotten the date on which the 
cheque was deposited for the second time before the bank. As per the 
provisions of section 138 of NI Act the cheque must be presented to the bank 
within a period of six months from the date on which it is drawn or within the 
period of its validity, whichever is earlier for making out a case under this section 
but in the present case the date on which the cheque was dishonored is after 
the expiry of six months of its issuance and it cannot be ascertained on which 
date the cheque was presented before the Bank.  There is no evidence on 
record to show that the cheque was presented before the bank within its validity 
period. The complainant has not adduced any oral or documentary evidence to 
show that the cheque was presented before the bank within its validity period.

24. In view of the above discussion it is held that all the ingredients of the 
offence under section 138 of the Negotiable Instruments Act, 1881 are 
not  satisfied in  the instant  case and further  the complainant  has not 
satisfied all the requisites for the institution of the complaint; hence it is 
held that the accused Pranjit Das has not committed the offence under 
section 138 of the Negotiable Instruments Act, 1881.

25. DECISION  : The accused has not committed the offence under section 
138 of the Negotiable Instruments Act, 1881.

26. In view of the discussions made above and the decisions reached in the 
foregoing points for determinations it is held that the accused has not 
committed offence under section 138 of the Negotiable Instruments 
Act,1881 and as such the accused Pranjit Das is acquitted under section 
138 of the Negotiable Instruments Act,1881.

27. The bail bonds for Pranjit Das shall be in force for six months.
28. The case is disposed of on contest under the following order,
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                                          ORDER

On hearing the learned advocates for the complainant and the accused and in 
view of the discussions made above and the decisions reached in the foregoing 
points for determinations it is held that the accused Pranjit Das has not 
committed an offence under section 138 of the Negotiable Instruments Act,1881 
and as such accused Pranjit Das is acquitted. The bail bonds for Pranjit Das shall 
be in force for six months. The case is disposed of on contest. 

           Given under my hand and seal on this 11th day of January 2017 at 
Guwahati.

Dictated and typed by me,

          Nayanjyoti Choudhury                                       Nayanjyoti Choudhury

        Juducial Magistrate 1st Class                          Judicial Magistrate 1st Class

        Kamrup(M)                                                         Kamrup (M)
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                                                   APPENDIX

(A) Complainant Exhibits  :

Ext.1- Cheque

Ext.2- Memo

Ext. 3- Notice

Ext. 4- Postal receipt

Ext.5- AD card

Ext. 6- Summon

Ext.7- Bank Statement

Ext. 8- Entry in registrar

(B) Defence  Exhibits  :

Nil

(C) Witnesses Exhibits  :

Nil 

(D) Complainant Witness  :

              PW 1- Biren Saikia
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              PW 2- Th. Nilkamal sarma

(E) Defence Witness  :

DW 1- Pranjit Das

DW2- Mukib Ahmed

(F) Court Witness  :

Nil 
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