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HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

DISTRICT-KAMRUP (METRO)

IN THE COURT OF CIVIL JUDGE NO.1, KAMRUP GUWAHATI

Present :-   Syed Imdadur Rahman, AJS

   Civil Judge No.1, Kamrup

The 12th day of January, 2017

Title Suit No. 122/2007 

1. Sri Promod Kalita

2. Smt. Kanika Deka

………………… Plaintiffs

-Versus-

1. Sri Anil Kalita 

2. Sri Dwijen Talukdar

3. Sri Soneswar Baruah

4. Sri Biren Chandra Haloi

…………. Defendants

5. Sri Mrigen Bharali

6. Sri Upen Bharali

7. Sri Bhaben Rongpi

…………… Proforma Defendants

This suit coming on for final hearing on 20.12.2016 in the presence of   

  Mr. Girish Mishra ………..….………… Advocate/pleader for plaintiffs.

                Mr. Satyan sarma…………..…..…… Advocate/pleader of defendants.

And having stood for consideration on this day, the Court delivered 

the following judgment:-

J U D G M E N T

This  is  a  suit  for  declaration  of  right,  title,  interest  and 

recovery of khas and vacant possession of the suit land.



Case of the plaintiffs

1.  The case of the plaintiffs is that, Late Lalit Chandra Bharali was the original pattadar 

of Patta No.241 of Village-Betkuchi, Mouza- Beltola. After his death the land covered 

by the aforesaid patta was devolved upon his heirs. The said patta is comprising of 

several dags. Out of the said dags, Dag No.466, comprised of total land, measuring 1 

Bigha 16 Lechas and there was a tenant named Bhaben Rongpi under the original 

pattadar. That, after amicable settlement with the aforesaid tenant, the heirs of Late 

Lalit Chandra Bharali started selling their land to different persons.   

2.    That, the plaintiff No 1 by registered deed of sale bearing No.2316 dated 

10.03.05 purchased a plot of land measuring 2 Kathas 18 Lechas out of the 

entire land of Dag No.466. Similarly the plaintiff No.2 also purchased the 

remaining half portion of land measuring 2 Kathas 18 Lechas covered by 

Dag No.466 by a registered Deed of Sale bearing No.2317 dated 10.03.05. 

The husband of the plaintiff  No.2 took all  initiative to purchase the suit 

land, on behalf of his wife, with plaintiff No.1. As both the plots of land are 

contiguous  and  of  the  same  dag,  both  plaintiffs  who  were  neighbors 

decided to keep the entire 1 Bigha 16 Lechas of land surrounded by brick 

wall as a single plot. 

That,  on  10.03.05  the  plaintiffs  purchased  the  land  from  proforma 

defendant No.5 Sri Mrigen Bharali who sold the land by taking consent of 

proforma defendant No.6.  After  execution of  the sale deeds the vendor 

wrongly delivered possession to the plaintiffs by showing the land of Dag 

No.473 as the land purchased by them. Accordingly the plaintiffs wrongly 

occupied the land covered by a different dag to be of their own. 

3.   That,  thereafter  the plaintiffs  come to know from Sri  Giridhar  Taro the 

owner of land of Dag  No.473 that they were put into possession of the 

land covered by Dag No.473 and not the Dag No.466 from which they 

purchased the land. Therefore, the plaintiffs decided to demarcate the land 

purchased by them through “Lat Mandal” and applied before the Settlement 

Officer to demarcate the land purchased by them which is covered by Dag 
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No.466. Accordingly the “Lat Mandal” officially came to the suit land and 

after proper demarcation of the land the “Lat Mandal” has shown the entire 

land  of  Dag  No.466  as  the  land  purchased by  them by  making  proper 

demarcation in presence of the neighbors who put their signatures in the 

“Lat Mandal” report. The plaintiffs have obtained the certified copy of said 

report  of  “Lat  Mandal”  dated  07.07.06  passed  in  Demarcation  Case 

No.55/2005.

4.     That, in the last week of July, 2006 when the plaintiffs visited the suit land they 

found that some persons have started construction of an Assam Type House upon 

their land. After enquiry, plaintiffs found that construction of the house was carried 

by  defendant  No.1.  The  plaintiffs  requested  the  defendant  No.1  to  stop  the 

construction,  at  which  the  defendant  No.1  told  the  plaintiffs  that  they  have 

purchased the possessory right of Govt. land and as such he has started construction 

upon the land. It is also mentioned by the defendant No.1 that they will settled the 

matter amicably by re-demarcating the land through “Lat Mandal”. That, thereafter 

plaintiffs have noticed that, defendant No.2, 3 and 4 also in absence of them, raised 

three Ek-Chali house upon their land.  

5.     That, the plaintiffs finding no alternative have filed this present suit against the 

main defendants who have illegally trespassed upon the land of the plaintiffs for 

declaration of right, title and interest, recovery of khas and vacant possession and 

for permanent injunction.

Through the plaint the plaintiff has prayed for declaration of right, title and 

interest,  recovery  of  khas  and  vacant  possession  by  demolishing  the 

structure standing over the suit land.

6.     After  institution  of  this  suit,  summons  were  issued  to  the  defendants.  The 

defendant No.1,2,3,4, and 7 contested the suit by filing written statement. This suit 

proceeded ex-parte against defendant No.5 and 6.

Case of the defendants

7.     That, through their written statement the defendant No.1 to 4 submitted that the 

suit of the plaintiffs is barred under the Assam Temporarily Settled Areas Tenancy 
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Act,  1971.  That,  on  admission  of  the  plaintiffs,  themselves,  Sri  Bhaben  Rangpi, 

proforma defendant No.7 shall be deemed to be an occupancy tenant under Section 

5 of the Assam Temporarily Settled Areas Tenancy Act, 1971 and he shall be entitled 

to all the benefits of occupancy tenant. Under Section 6 of the Act the tenant will  

have permanent, heritable and transferable right of use and occupancy of the land. 

That, Section 8 provides for the right of transfer. That, as per provision a landlord 

does not have any right to transfer of the land and even such a transfer is made that 

will not bestow any right, title and interest to the buyer. 

It is also mentioned in the written statement that, a bare reading of 

the plaint, will show that, the name of the vendor i.e. Sri Mirgen Bharali 

was not mutated to the suit land i.e. land of Dag No.466 and he has no 

right, title and interest over the suit land.

That, the suit is bad for non-joinder of the necessary parties. That, to the 

best of the knowledge of defendants Late Lalit Bharali left his widow as well  

as the other sons (including one Mukul  Bharali)  and two daughters,  for 

which, the suit is bad for non-joinder of necessary parties. In the plaint 

there is not even a whisper that, this Dag No.466 belonged absolutely to 

Mrigen Bharali and in the absence of that, Mrigen Bharali, by this alleged 

sales cannot confirm absolute right, title and interest to the buyers.  

8.    That, the statements made in para 1 of the plaint that Sri Bhaben Rangpi 

was a tenant with regard to Dag No.466, is belied by the record that is by 

the Chitha of 1975-87 of Village-Betkuchi, Mouza-Beltola wherein the name 

of the tenant is one Gang Mikir son of one Daria Mikir was shown and the 

possession is mentioned to be more than 10 years. This will go to show 

that the plaintiffs have no idea about the land which they purchased. As a 

matter of fact Bhaben Rangpi’s  father was Late Muhiram and he was a 

tenant in Dag No.465 of K.P. Patta No.34 which was in the name of One Sri 

Kamakhya Ram Ukil son of Late Kaliram Barua which became ceiling sarkari 

by order dated 28.04.77 as will be evident from the copy of the Chitha of 

1975 of Village- Betkuchi, Mouza- Beltola. Muhiram, the tenant died there 

and after his death Bhaben Rangpi, his son continued in possession of the 
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land and as on the day from the date of making the land ceiling sarkari, the 

possession was more than 30 years and by adverse possession Muhiram 

and his heirs have acquired absolute right, title, interest to the land of Dag 

No.465 which had area of land measuring 1 Bigha 2 Katha & 16 Lechas. 

That, the defendants deny any consent as alleged in the plaint that, Mrigen 

Bharali  took  consent  from  Upen  Bharali  to  sell  the  land.  That,  Mrigen 

Bharali is not the sole and absolute owner of Dag No.466, as there are 

other two co-owners (heirs of Late Lalit Bharali) and they have not made 

parties in the suit for which the suit is bad for non joinder of necessary 

parties. 

9.    That, the Dag No.466 originally was Dag No.336 of Patta No.41 (O) and as 

will be evident from the Draft Jamabandi of the year 1957-58 out of this 

Dag No.336 and area of 3 Kathas 18 Lechas was taken out for Oil Pipe Line 

and a separate patta was made and thereafter, the area of land in Dag 

No.466 will come to only 1 Katha 18 Lechas. That, plaintiffs/ their vendors 

no  right,  title  and  interest  over  more  than  1  Katha  18  Lechas  in  Dag 

No.466. 

10.    That, the sale deeds executed in favour of the plaintiffs did not contain the 

sale permission as required under the law. That, the boundaries given in 

the two sale deeds are all false and imaginary. There is no 30 feet wide 

road on the south of the land as stated in the sale deed of Sri Promod 

Kalita. There is no mention of road in the sale deed of Smti. Kanika Deka. 

The alleged demarcation of land and the validity of the so called order of 

demarcation are denied by the defendants. The “Lat Mandal” never came to 

the  spot  and  never  contacted  the  defendants,  these  defendants  are  in 

occupation of the land, by constructing houses and plaintiffs having not 

been able to find out the alleged lands purchased by them are making an 

attempt to wrongfully grab the land in occupation of the defendants. It is 

also false that the neighbours put their signatures in the report of the ‘Lat 

Mandal”. The alleged demarcation was never made in accordance with law 

and as such the order of demarcation cannot give any right, title, interest to 

the plaintiffs. That, the “Lat Mandal” as it appears made a fabricated, false 
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and fraudulent report. The entire alleged demarcation proceeding is vitiated 

by fraud and as such not enforceable in the court of law.

That, the proforma defendant No.7 was in absolute possession of land of 

Dag No.465 as well as Dag No.466 and he acquired right, title and interest 

to the land by virtue of his possession. That, on 28.04.2002 he agreed to 

sell his possessory right with regards to 3 Kathas 15 Lechas of land of Dag 

No.465  to  Sri  Anil  Kalita,  Soneswar  Baruah  and  Dwijen  Talukdar  and 

received  an  advance  amount  of  Rs.35,000/-.  The  money  receipt  cum 

agreement was endorsed by Bhaben Rongpi. Thereafter on 28.06.2002 Sri 

Bhaben Rangpi executed 4 sale deeds with regard to sale of possessory 

right of Dag No.465 and the respective areas are as follows:

1. Anil Kalita ------ 1 Katha 10 Lechas 

2. Soneswar Barua ------ 1 Katha 10 Lechas

3. Dwijen Talukdar ------ 1 Katha (date of execution of date is 02.07.07)

4. Biren Chandra Haloi ----- 1 Katha 10 Lechas

     (Total land 5 Kathas 10 Lechas)

The balance of  the land of  this  Dag was sold by Sri  Bhaben Rangpi  in 

favour of two other persons namely Sri Satish Medhi and Sri Madhab Deka. 

Sri  Satish  Medhi  in  his  turn  sold  the land  to  Sri  Kishore Talukdar.  The 

respective possession of the land was handed over to the purchasers on the 

very same day. That, after taking possession the six persons named above 

occupied their six plots and constructed walls up-to ground level and put 

bamboo fencing over it. The defendants also did earth filling of the land 

and thereafter started construction of the houses on respective plots. The 

main road is on the eastern side of the plot and the name of the road is 

‘Shivasakti Nilgiri Path’. The breadth of the path is about 35 feet. From that 

road the defendants have constructed a path about 8 feet in width, which 

runs about 80 feet from east to west and north to south about 150 feet 

approximately. The first plot by the west side of Shivasakti Path and facing 

the sub-path on the southern side belongs to Anil  Kalita,  the next  plot 

belongs to Soneswr Barua, the next plot belong to Dwijen Talukdar and on 

the other side are the three plots of Satish Medhi, Madhab Deka and Biren 
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Haloi. Anil Kalita has constructed a Assam Type House of three bedrooms 

and completed in 2002 itself and it is covered by holding No.G-38 of GMC, 

Guwahati.  He  is  residing  there  with  family.  Sri  Soneswar  Barua  has 

constructed a Chali there, but he is not living there and it is being looked 

after by his father-in-law Sri Anil Kalita. It is covered by Holding No.G-39 of 

GMC, Guwahati. Sri Dwijen Talukdar has constructed a house of two rooms 

with pucca post and it is covered by holding No.G-09 of GMC Guwahati. The 

next house has been constructed by Sri Kishore Talukdar with two rooms of 

full brick wall which is covered by holding No.G-10 of GMC, Guwahati. He 

has also constructed sanitary latrine and wall. The next house belongs to 

Madhab Deka and he has kept a Chowkidar there as he himself  lives at 

Diphu due to his service. His holding No. is G-146 of GMC, Guwahati. Next 

house belongs to Biren Haloi, which is a Ek-Chali house. The holding No. of 

Biren Haloi is G-145 of GMC, Guwahati.

That, the mutation in the name of plaintiffs as mentioned in the plaint 

is  not  valid  which is  in  violation of  Section 53 of  the Assam Land and 

Revenue Regulation. That, the registration of the two deeds and purchase 

of land are invalid in the eye of law. If Sri Biredhar Taro on 13.12.2006 

came to the land of the plaintiffs and told the plaintiffs that the suit land is 

not the land which the plaintiffs purchased, how there can be application 

for demarcation earlier to it on 07.07.2006 and delivery of possession on 

09.07.06. That, the statement in the para No.17 of the plaint is also not 

correct. Mr. Mrigen Bharali and Upen Bharali, have, no where been sown as 

pattadar  in  the record of  rights  and Bhaben Rangpi  has  also  not  been 

shown as a tenant. That, Bhaben Rangpi occupied the remaining land of 

Dag No.466, which was taken over by Oil India Ltd. That, vendors of the 

plaintiffs had no idea about the land and as such they took possession of a 

different plot of land of Dag No.472. 

Through this written statement the defendants prayed for dismissal of the 

suit.
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Through the written statement the defendant No.7 submitted that he 

was not a tenant under Mrigen Bharali or any other in regards to land of 

Dag No.466. That, Dag no 465 with Dag No.465 was in his possession for 

which he acquired right, title and interest to both the Dag. That, he has 

also sold lands to different defendants and has handed over possession. 

That, at no point of time plaintiffs were in possession of the lands alleged 

to have been purchased by them.

The defendant No.7 also prayed for dismissal of the suit.   

 

11.    On the basis of rival pleadings made by the parties, the following issues were 

framed:

1. Whether the suit is maintainable in its present form?

2. Whether there is cause of action for the suit?

3. Whether the suit is bad for non-joinder for necessary parties?

4. Whether the plaintiffs purchased the suit land by two separate 

registered sale deeds? If so, whether the plaintiffs have right, 

title  and  interest  over  the  suit  land  by  virtue  of  purchase 

admittedly by only a co-sharer of the land?

5. Whether  the plaintiffs  having  no land  in  Dag No.466  and are 

trying to grab the land of defendants in their possession in Dag 

No.465?

6. Whether the plaintiffs are entitled to recovery of khas possession 

of the suit land?

7. To what other relief/reliefs the parties are entitled?

12. Issue No.1.:- Whether the suit is maintainable in its present form?

In regards to this issue I have considered all aspects of this case and 

found that, this is a suit for declaration of right, title and interest, recovery 

of  khas and vacant possession of the suit  land. Although,  through their 

written  statement  the  defendants  submitted  that,  the  suit  is  not 

maintainable, yet they failed to place anything specific. In absence of any 

specific ground for non maintainability of this suit, in the present form, in 

the opinion of this Court, this suit is maintainable in its present form.
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  13.     Issue Nos.2:- Whether there is cause of action for the suit? 

Plaintiffs have instituted this suit for declaration of right, title, interest 

and recovery of khas possession of the suit land.

The case of plaintiffs are that, they have purchased 2 Kathas 18 Lechas of 

land,  each,  which was under Dag No.466.  Both the plaintiffs  purchased 

their  land  by  two  registered  Deed  of  Sale  No.2316  and  2317  dated 

10.03.2005. That, after purchase of their plot of land they took possession 

over a different plot of land, which was later, rectified. That, by the last 

week of July, 2006 the plaintiffs found that some persons constructed an 

Assam Type House upon their land. It is informed to the plaintiffs that, they 

have purchased the possessory right of Govt. land. Plaintiffs, later on, have 

noticed that the defendant No.2, 3 and 4 also have raised 3 nos of Ek-Chali  

house upon the land of the plaintiff. That, having no alternative, plaintiffs 

has instituted this suit for declaration of right, title, interest and recovery of 

possession of the suit land.

 The case of main defendants are that, the suit is not maintainable. That, 

all the legal heirs of Late Lalit Bharali have not transferred the suit land and 

in absence of no objection certificate, the suit land alleged to be sold by 

Mrigen Bharali (one of the son of Late Lalit Bharali) cannot confer any right, 

title,  interest  over  the  suit  land  to  the  buyer.  It  is  the  case  of  the 

defendants that, the proforma defendant No.7 was in absolute possession 

of the land of Dag No.465 as well as Dag No.466. That, on 28.04.2002 

Bhaben Rangpi/ defendant No.7 agreed to sale his possessory right with 

regards  to  3  Kathas  15  Lechas  of  land  of  Dag  No.465  to  Anil  Kalita, 

Soneswar  Baruah  and  Dwijen  Talukdar  and  received  Rs.35,000/-  in 

advance.  Thereafter  katcha  sale  deed   of  the  possessory  right  of  Dag 

No.465 was executed vide which Anil Kalita, Soneswar Baruah and Biren 

Chandra Haloi were given 1 Katha 10 Lechas land each, Dwijen Talukdar 

was given 1 katha of land. The balance of the land of these Dag was sold 

by Bhaben Rangpi to two other persons. It is submitted through the written 

statement  that  the defendants  are  in  possession  of  the suit  land  for  a 

considerable long period of time and the plaintiffs failing to identify their 
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purchased land, is trying to grab the land of the defendants. It is also the 

case of the defendants that, Oil India Limited has acquired 3 Kathas 18 

Lechas  of  land  out  of  the  Dag  No.336(O)  and  466(N)  for  which  the 

concerned Dag number contained land measuring 1 Katha 18 Lechas and 

not the amount of land claimed by the plaintiffs.    

From the  facts  narrated  above,  it  appears  that  there  is  a  dispute 

between the parties in regards to the right, title, interest and possession 

over the land under Dag No.466/465 of Patta No.241 of Village-Betkuchi. 

Considering, pleadings of both parties, this court is with the opinion that 

there is serious disputes between the parties which requires adjudication 

and if the parties are allowed to place their cases, then, there is scope for 

both  sides  to  place  their  case  in  order  to  get  the  disputed  matter 

adjudicated, properly. Behind the background of the discussion the plaintiff 

has a clear cause of action in the suit, for which this issue is decided in 

affirmative. 

13.  Issue  No.  3:-  Whether  the  suit  is  bad  for  non-joinder  for  necessary 

parties?

In regards to this issue I have considered the materials on record. 

Through the plaint it is specifically mentioned by the plaintiffs that, Late 

Lalit Chandra Bharali was the original pattadar of Patta No.241 of Village- 

Betkuchi, under Mouza- Beltola. After his death the land covered by the 

aforesaid patta was devolved upon his heirs. That, the patta consists of 

several dags. Out of the said dags Dag No.466 is comprised of total land 

measuring 1 Bigha 16 Lechas. The P.W.1 during his evidence deposed that, 

after death of Lalit Chandra Bharali, his legal heirs became the owner of all  

the patta land. It is also mentioned that, the legal heirs of Lalit Chandra 

Bharali have sold the concerned suit land to them (plaintiffs). The P.W.1 

specifically in his evidence deposed that on 10.03.05 vide registered Deed 

No.2316, he purchased 2 Kathas 18 Lechas of land from Dag No.466 and 

Patta No.241 from Sri Mrigen Bharali (proforma defendant No.5) it is also 

mentioned that the plaintiff No.2 have also purchased her share of land in 
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the same manner. In the cross examination the P.W.1 deposed that they 

have purchased the land from Mrigen Bharali.  Late Lalit Chandra Bharali 

may have another son and two daughters, but he is not aware about that. 

The  P.W.1,  also,  in  cross  examination,  deposed  that,  the  sons  of  Lalit 

Bharali i.e. Mrigen Bharali and Upen Bharali are the defendant No.5 and 6 

in  this  suit.  That,  he  is  aware,  that  Latit  Chandra  Bharali  has  one son 

namely Upen Bharali.  That,  he has not filed any no objection certificate 

from Upen Bharali.  That,  he has not  made,  the daughters of  Late Lalit 

Bharali, a party in this suit. 

The P.W.2 in his  cross examination deposed that, he is not aware 

about the names of other legal heirs of Late Lalit Chandra Bharali, except 

one, and his name is Upen Bharali.

In this case, in regards to this issue, the position before this court is clear,  

that all the legal heirs of Late Lalit Chandra Bharali has not been made a 

party. 

In  Chubatanshu  Aao  -Vs-…Nangpong  Gar,  1994(1)  G.L.J  177  the 

Hon'ble  Gauhati  High Court  held  that   it  is  clear  that,  if  in  any suit,  a  

necessary party is nod added, the suit shall be dismissed not for reason of  

non-joinder or mis-joinder  but because of any effective order can not be  

passed and consequently no relief can be granted to the parties on record. 

Here in this case the position before this court is that, as per the exhibited 

sale deed of the plaintiffs, that the concerned land was alleged to be sold to 

the plaintiffs by the defendant No.5 i.e. Mrigen Bharali  and all the legal 

heirs of Lalit Chandra Bharali have not been made parties to this suit for 

which, in consonance with the judgment mentioned above, as no material 

order could be passed, this suit is bad for non joinder of necessary paties.

14.  Issue Nos.4, 5, 6 and 7:- Whether the plaintiffs purchased the suit land by 

two separate  registered  sale  deeds?  If  so,  whether  the  plaintiffs  have 

right, title and interest over the suit land by virtue of purchase admittedly 

by only a co-sharer of the land ?, Whether the plaintiffs having no land in 
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Dag No.466 are trying to grab the land of defendants in their possession in 

Dag  No.465?,  Whether  the  plaintiffs  are  entitled  to  recovery  of  khas 

possession of the suit land? and To what other relief/reliefs the parties are 

entitled?

       As all the issues mentioned above are related to each other, for which 

they are discussed and decided together. 

In  regards  to  the  issue  No.4  I  have  considered  the  evidences  on 

record. The P.W.1 in his evidence deposed that after death of Lalit Chandra 

Bharali, his legal heirs became the owner of the landed property of Late 

Lalit Chandra Bharali. That, the Patta No.241 consist of many Dags and one 

Dag bearing No.466 have 1 Bigha 16 Lechas of land in total. That, one 

Bhaben Rangpi was a tenant there and was cultivating on the concerned 

plot  of  land.  That,  legal  heirs  of  Late  Lalit  Chandra  Bharali  after  a 

compromise decided to sale plot of land except the share of the tenant and 

accordingly they have sold them (plaintiffs), the total land of 1 Bigha 16 

Lechas  concerning  Dag  No.466.  The  P.W.1  also  deposed  that  he  vide 

registered Deed No.2316, dated 10.03.05, purchased 2 Kathas 18 Lechas of 

land  covered  by  Dag  No.466  and  Patta  No.241,  from the  son  of  Lalit 

Chandra Bharali i.e. Mrigen Bharali (proforma defendant No.5). 

The P.W.1 also deposed that as both the plots of land purchased by 

him and the plaintiff No.2 are contagious they erected bamboo fence over 

the  boundaries of both the plots of land, making it to be a single plot of 

land.

         Here at this stage after scrutinizing the evidences, so far, it appears  

that, ……… (1) Although there were four legal heirs of Late Lalit Chadnra 

Bharali, yet only one Legal heir i.e. Mrigen Chandra Bharali has executed 

both the sale deeds concerned, in favour of both the plaintiffs. (2) As per 

P.W.1, no objection certificate has not been placed before Court which may 

be issued by Upen Bharali. (3) As per P.W.1, no Jamabandi has been placed 

containing the name of Mrigen Bharali,  before Court as his name is not 

there in the Jamabandi. This evidence of the P.W.1 clarifies that, at the 

time of selling of the land, the name of Mrigen Bharali was not there in the 
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revenue record. (4) As per P.W.1 and 2 on the suit land there was a tenant 

namely  Bhaben  Rangpi  who  was  cultivating  upon  the  suit  land.  It  is 

mentioned in the evidence of P.W.1 and 2 that, out of compromise, except 

the share of the tenant, legal heirs of Late Lalita Bharali, decided to sale the 

entire land i.e. 1 Bigha 16 Lechas covered by Dag No,.466. In this regard 

during evidence the P.W.1 specifically mentioned that he has not placed 

any Deed of Compromise before court.  The defendant No.7 i.e.  Bhaben 

Rangpi  in  his  written statement  clearly  mentioned that  he was never  a 

tenant under Mrigen Bharali or any others in regards to Dag No.466. The 

crux of the written statement filed by the defendant No.7 is that, concerned 

land, under Dag No.466 and 465, was under his possession and he has sold 

lands to different defendants. If we consider the evidences of P.W.1 and 

P.W, relating to the tenant,  then as per  the alleged tenant i.e.  Bhaben 

Rangpi, he was never a tenant of concerning land covered by Dag No.466. 

In absence of any deed of compromise, the evidence of the P.W.1 and 2 

that, after settlement with the tenants/ rayats, they have sold concerned 

land covered by Dag No.466 is not acceptable. Here the evidence of the 

P.W.1 is self contradictory. In examination in chief the P.W.1/ plaintiff No.1 

deposed  that  after  settlement,  it  was decided  that  except  the  share  of 

tenant over the concerned land, all lands will be sold and accordingly entire 

land measuring 1 Bigha 16 Lechas covered by Dag No.466 was sold to 

them. The evidence of the P.W.1 clarifies that Dag No.466 is consisting of 1 

Bigha 16 Lechas of land. Here the question, if entire land of the Dag was 

sold then what happened to the share of the tenant concerning dag No.466 

has no answer on record. (5) As per P.W.1 he has not placed any document 

for  sale  permission  before  Court.  If  we  consider  the  above  mentioned 

points then it appears that, the execution process of sale deeds As per the 

plaint and the evidences of the P.W.1 and 2 after purchasing of the suit 

land, initially took possession over a different plot of land covered by Dag 

No.473. Later on they came to know from the owner of the land covered by 

Dag  No.473  i.e.  Giridhar  Taro  that,  they have  taken possession  over  a 

wrong plot of land. As per P.W.1 they applied to the settlement officer for 

proper  demarcation  of  the plot  of  land covered  by Dag No.466  and  in 

pursuance to this, the “Lat mandal” demarcated the plot of land covered by 
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Dag No.466 and thereafter they have vacated their possession over Dag 

No.473.

towards both the plaintiffs by Sri Mrigen Bharali, were without following the 

due process of law.

The position, here in this case is that the plaintiffs prayed for a decree 

declaring their right, title, interest and recovery of khas possession of the 

suit  land. The suit  land as per the schedule of the plaint is 1 Bigha 16 

Lechas of land covered by Dag No.466 of K.P. Patta No.241 of Village-

Betkuchi under Beltola Mouza. As per the plaint the boundary of the suit 

land is as follows towards North- Land of one Mohiram on the South- 30 ft 

wide road on the East- Land of Metor Mikir and in the west land of Mathora 

Lalung. As per the evidence of the D.W.1 that the land covered by Dag 

No.465 is under their possession which is still a govt. land. That, as per 

D.W.-1 if decree is granted to the plaintiff in relation with land covered by 

Dag No.466, they do not have any objection. In evidence the D.W.2 also 

deposed  similar  to  the  evidence  of  the  D.W.1.  Here  the  plaintiffs  have 

claimed that,  they  have purchased  the  entire  plot  of  land  measuring  1 

Bigha 16 Lechas of land covered by Dag No.466 and after taking of their 

possession,  the  defendants  have  illegally  took  possession  of  the  land 

measuring 1 Bigha 16 Lechas covered by Dag No.466. On the other hand 

according to the defendants they have purchased possessory right over 3 

Kathas 15 Lechas of land Dag No.465 for a consideration of Rs.35,000/-. 

During evidence as mentioned earlier, the D.W.1 and 2 submitted that they 

have no objection if decree as prayed for, by the plaintiffs, concerning land 

under Dag No.466, is granted. In this case I have considered the exhibited 

documents of the plaintiffs and found that from the oral evidence as well as 

from documentary evidence of the plaintiffs, it is not clear whether the land 

under occupation of the defendants falls under the Dag No.466. 

At this stage let us peruse Section 101 of the Indian Evidence Act.
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101. Burden of Proof - Whoever desires any Court to give judgment as to any  

legal right or liability dependent on the existence to facts which he asserts,  

must prove that those facts, exist.

When a person is bound to prove the existence of any fact, it is said that  

the burden of proof lies on that person.

Illustration :

(a) A desires a Court to give judgment that B shall be punished for a crime  

which A says B has committed.

A must prove that B has committed the crime.

(b) A desires a Court to give judgment that he is entitled to certain land in  

the possession of B, by reason of facts which he asserts, and which B denies  

to be true.

A must prove the existence of those facts.”

Regarding the discharge of the burden of proof, the Hon’ble Supreme 

Court in Addagada Raghavamma and Anr vs Addagada Chenchamma 

(AIR1964 SC136) held –that,

“There is an essential distinction between burden of proof and onus of  

proof; burden of proof lies upon the person who has to prove a fact and it  

never  shifts  but  the  onus  of  proof  shifts.  Such  a  shifting  of  onus  is  a  

continuous process in the evaluation of evidence.”

In this case the plaintiff has failed to place any specific documentary 

evidence which may show that  defendants  are  occupying their  (plaintiffs) 

land covered by Dag No.466.

            In Anil Rishi –Vs- Gurbaksh Singh (2006) 5 SCC 558 The 

Hon'ble Supreme Court held that ordinarily burden of proving a fact rest on a  

party which substantially asserts the affirmative of the issue. It is further held  

that the elementary rule in Section 101 is inflexible. In terms of Section 101,  
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Evidence Act, 1872, ordinarily, the burden of proving the fact rest on the  

party who substantially asserts the affirmative of the issue and not on the  

party who denies it. The said rule may not be universal in its application and  

there may be exception thereon. The suit will fail if both the parties do not  

adduce any evidence, in view of Section 102 of the Evidence Act. In terms of  

Section 102 the initial onus is always on the plaintiff and if he discharges that  

onus and makes out a case which entitles him to a relief, the onus shifts to  

the defendant to prove those circumstances, if any which would disentitle the  

plaintiff to the same.    

Now let us discuss some other facts yielded from the evidences on 

record. 

(a) As per the plaint, evidences of the P.W.s they have purchased the suit 

land from one Bhaben Rangpi who was a tenant concerning the suit land. In 

the cross examination of Bhaben Rangpi as D.W.4, he deposed that he did 

not have any right or possession over the land concerning Dag No.466 Patta 

No.241 in this regard I have considered the evidence of the D.W.1 that, the 

Chitha of 1975-86 of Village-Betkuchi with regard to Dag No.466 where name 

of tenant/rayat one Gong Mikir, son of Daria Mikir has been shown. In this 

regard I have considered the Chitha for the period of 1975 to 1986 where 

name of Gong Mikir has been shown as a tenant/rayat in regards to Dag 

No.466.

In Niranjan Baruah –Vs- State of Assam 1990 GHC 68 the Hon'ble  

Gauhati High Court held that “In view of what has been stated above, we  

hold that the tenant who had acquired the status of occupancy tenant under  

the provision of  Section 5 of  the Act  by 4 3 7 3 could  enforce his  right  

committed by Section 23 of the Act at any time with respect to the land 

which  was  earlier  outside  the  limit  of  Guwahati  Municipality  but  to  be  

included within the limit of the city of Guwahati by virtue of the Amending  

Act 1983”.    

In this case according to the plaintiffs they have purchased the suit land 

after  making  a  settlement  with  the  tenant  i.e.  Bhaben  Rangpi.  As 
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mentioned  above  according  to  Bhaben  Rangpi  he  was  not  a  tenant 

concerning the suit  land covered by Dag No.466 and as per  the Chitha 

(Exhibit L) for the period concerning 1975 to 1986, one Gong Mikir was the 

rayat/tenant. Here the question will be if according to Bhaben Rangpi he 

was not a tenant to the suit land and if Gong Mikir was the tenant then how 

the plaintiff will  legally purchased the suit land defying the terms of the 

Assam Temporarily  Settled  Areas Tenancy Act,  1971.  In regards to any 

settlement with any tenant concerning the suit land, no document has been 

placed by the plaintiff.  

15.    According to the P.W.s the suit land covered by Dag No.466 and Patta 

No.241 measures 1 Bigha 16 Lechas of land. In this regard the plaintiff has 

failed  to  place any document  issued from competent  authority  to  show 

specifically as to the amount of land under the Dag No.466. On the other 

hand  the Exhibit-M placed by the defendants  clarifies  that  3  Kathas 18 

Lechas  has  been  taken  over  by  Oil  India  Ltd.  from  the  original  land, 

containing 1 Bigha 16 Lechas under the Dag No.466 (New) and 336(Old). 

In presence of Exhibit-M which clarifies that an area of 3 Kathas 18 Lechas 

was taken out by Oil India Ltd. for which a separate patta was made and 

for this reason the area of land in Dag No.466 (New) will come to only 1 

Katha 18 Lechas and hence the vendor cannot have the right,  title and 

interest over more than 1 Katha 18 Lechas concerning Dag No.466. The 

Exhibit-M which is a draft Jamabandi concerning the year 1957 to 1964. 

Hear also considering the above mentioned discussion the sale of the suit 

land by the vendor to the plaintiff cannot be accepted. 

16. Another  aspect  I  have  considered  is  that  according  to  the  evidences 

adduced by the P.W.s the suit land has been mutated in the name of both 

the plaintiffs. The Exhibit-4 & 7 is the order of Mutation. 

In Balwant Singh and Anr. –Vs- Doulat Singh (dead) by LRS and Others 

AIR 1997 SC 2719 it was held by the Hon'ble Supreme Court that mutation 

entries do not convey or extinguish any title and those entries are relevant 

only for the purpose of collection of land revenue. Likewise mere mutation 

on revenue record over  a plot  of  land covered by Dag No.466 will  not 

automatically  prove  that  the  disputed  land,  where  the  defendants  are 
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holding  possession,  belonged to  the plaintiffs.  Mere placing of  mutation 

record  in  relation  with  the  disputed  land  cannot  confer  any  right,  title, 

interest over the land under possession of the defendants.

17.     In this case there is no material on record to show that the land claimed by the  

plaintiffs  have  been  purchased,  by  them,  by  following  due  process.  Further  the 

plaintiffs  have  failed  to  adduce  any  cogent  evidence,  in  order  to  held  that  the 

disputed land is covered by Dag No.466 of Patta No.241, for which it is held that the 

plaintiffs have failed to prove its case. 

 Under  the above circumstances this  court  is  with the opinion that  the 

prayers of the plaintiffs can’t be allowed.

O R D E R 

18.     In  the  result  the  suit  of  the  plaintiffs  is  dismissed  on  contest  against  the 

defendants. 

19.     Prepare the decree accordingly.

Given under the hand and seal of this court on this 12th day of January, 2017.

(S.I. Rahman),
Civil Judge No.1
Kamrup(Metro).
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