
FORM NO. (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

DISTRICT: KAMRUP (M)

In the   Original   Court of the   CIVIL JUDGE No. 2   at Kamrup (M), Guwahati  

PRESENT: - A. J. BORAH, A.J.S.
Civil Judge No. 2,
Kamrup (M),
Guwahati.

Monday, the 02nd day of January, 2017

Title Suit 177 of 2014

Sri Pradip Kumar Khaund,
s/o Late Surendra Nath Khaund,
r/o J. B. Road, Amolapatty,
Nagaon, Assam.
Presently at 204 ABC,
Netaji S. C. B. Road,
Santikunj, Block ‘C’,
Kolkata. ………… Plaintiff

-versus-

(1) Prasanta Dutta,
s/o Sri Nagendra Nath Dutta,
r/o Birubari, Gopinath Nagar,
Guwahati – 16.
Presently at Flat No. E, 1st Floor,
Anuradha Apartment,
Ulubari, Guwahati – 7. ………… Defendant

(2) Anuradha Apartment Housing Society,
Represented by its Secretary,
Anuradha Apartment,
Ulubari, Guwahati – 7.  ………… Proforma Defendant

This suit coming on for final hearing on 31-07-2015, 28-09-2015, 30-09-2015, 

08-12-2015 and  07-04-2016  and  arguments  on  25-07-2016 and  17-12-2016  in  the 

presence of –

Mr. K. Saikia and Mr. R. Dutta, Learned Advocates for the plaintiff; and 

Mr. A. D. Choudhury and Mr. P. Dutta, Learned Advocates for the defendant.

AND having stood for consideration to this day, the Court delivered the following 

judgment.
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J U D G M E N T

1. This is a suit for declaration, recession of contract, recovery of possession and 

permanent injunction.

2. The succinct strife, as it then was, is adumbrated as thus.

PLAINT

3. M/S  Raj  Builders  constructed  a  multi-storied  building  over  3K-5L  land.  The 

plaintiff entered into an agreement for sale dated 22-06-2001 with M/S Raj Builders for 

the purpose of purchasing a 3-BHK flat measuring 1061 sq. ft. bearing no. Flat No. E on 

the first floor in the said multi-storied building named ‘Anuradha Apartment’ (hereinafter 

‘the suit flat’). The consideration was fixed at `9,25,000/-. The plaintiff paid `9,00,000/- 

to the said builder on different dates. Before completion of the construction, M/S Raj 

Builders left the project. The plaintiff and other flat owners formed a society, namely, 

‘Anuradha  Apartment  Housing  Society’  for  the  purpose  of  completing  the  building. 

Accordingly,  the  Treasurer  of  the  Housing  Society,  collected  `1,00,000/-  from  the 

plaintiff and issued a money receipt. The plaintiff also put his flat under lock and key. In 

March, 2006, the defendant proposed to purchase the plaintiff’s flat for a consideration 

of `11,00,000/-. On 17-03-2006, the plaintiff and defendant entered into an agreement 

for sale.  The defendant paid  `5,00,000/-  as advance to the plaintiff.  The remaining 

amount  was  stipulated  to  be  paid  on  or  before  31-05-2006.  It  is  alleged  that  the 

defendant  failed  to  pay  the  remaining  amount  on  or  before  31-05-2006  despite 

plaintiff’s repeated demands. The plaintiff executed a authority letter to defendant no. 1 

to maintain the flat. On 30-09-2006, when the plaintiff visited Guwahati, he found one 

Alam Khan occupying the suit flat. Upon lodging a FIR, the police removed Alam Khan 

from the suit flat. In November, 2009, the plaintiff was informed by one Prabin Mahanta 

that his suit flat was occupied by someone else. Upon enquiry, the plaintiff found that 

M/S Bettna Weurth Auto Indian Pvt. Ltd. was running an office from the suit flat, which 

was rented out by the defendant in pursuance to an agreement dated 01-01-2008. The 

plaintiff vainly tried to contact the defendant. The tenant, however, vacated the suit flat 

upon coming to know that it belonged to the plaintiff.  The plaintiff,  on 19-08-2011, 

found that the defendant illegally and unauthorizedly occupying the suit flat by breaking 

the lock put by plaintiff. The defendant also threatened the plaintiff not to disturb his 

possession over the suit flat. The plaintiff also lodged an ejahar at Paltan Bazar P.S. 

against  the  defendant.  The  plaintiff  seeks  the  agreement  dated  17-03-2006  to  be 

cancelled and also to evict the defendant from the suit flat. Hence, the suit.
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WRITTEN-STATEMENT

4. The defendant filed his written-statement contending that the suit has no cause 

of action, suit is not maintainable, suit is bad for non-joinder of M/S Raj Builders as well  

as the original land owners as necessary parties and suit is not properly valued. The 

defendant denied that  the plaintiff  is  a member of  proforma defendant or  that  the 

plaintiff paid `100000/- to the said proforma defendant. Defendant admitted about the 

entering into an agreement for sale for purchasing the suit flat but contended that he 

could not pay the remaining  `600000/- to the plaintiff as the latter neither came to 

Guwahati nor started the process of transfer of suit flat. Defendant further contended 

that the plaintiff has no authority to enter into an agreement with him as the plaintiff  

was not the owner of the suit flat on 17-03-2006. Rather, Alam Khan purchased the suit 

flat  from  M/S  Raj  Builders  on  17-04-2006  vide  a  registered  sale  deed.  It  is  also 

contended  that  till  June,  2006,  the  suit  flat  was  not  possessed  by  the  plaintiff. 

Defendant denied that the plaintiff executed an authority letter in defendant’s favour as 

alleged. On 30-09-2006, both the plaintiff and defendant went to the suit flat and found 

Alam Khan residing there who showed a registered sale deed and for which the police, 

too, did not take any action against Alam Khan. The defendant asked the plaintiff to 

return `500000/- as the defendant intended to purchase the suit flat from Alam Khan 

for  a  consideration  of  `800000/-.  Accordingly,  the  plaintiff  returned  `500000/-  to 

defendant, which amount was paid to Alam Khan as advance consideration. Defendant 

contends  that  in  order  to  deceive  him,  the  plaintiff  fraudulently  entered  into  an 

agreement for sale knowing well that he (plaintiff) was not the owner of the suit flat. 

The  defendant,  after  taking  possession  from Alam Khan,  let  out  the  suit  flat  to  a 

company yet the plaintiff asked the company to vacate the suit flat. Defendant denied 

that he is a trespasser in the suit flat by occupying it after breaking its lock. Defendant 

further  contends  that  there  is  no  violation  of  agreement  dated  17-03-2006.  The 

defendant prayed for dismissal of the suit with costs.

5. Vide  order  dated  04-08-2014,  the  suit  proceeded  exparte  against  proforma 

defendant.

6. Upon  the  pleadings,  my  learned  predecessor-in-Court  framed  the  following 

issues on 11-06-2015.

ISSUES

1) Whether there is cause of action for the suit?

2) Whether the suit is maintainable in its present form?
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3) Whether the suit is bad for defect of parties?

4) Whether  the plaintiff  has  ownership  and right,  title,  interest  over  the 

Schedule flat of the plaint?

5) Whether there is a valid agreement on 17-03-2006 between plaintiff and 

defendant no. 1 for sale of suit flat by plaintiff to defendant no.1?

6) Whether failure of defendant no. 1 to perform his part, the agreement 

dated 17-03-2006 by and between plaintiff and defendant no. 1 is liable to 

be cancelled?

7) Whether the defendant no. 1 is unauthorisedly occupying the suit flat?

8) Whether the plaintiff is entitled to the decree and/or relief as prayed for?

9) To what other relief/reliefs parties of the suit are entitled for?

7. The plaintiff Pradip Kumar Khaund has adduced his evidence-on-affidavit and 

examined one Rabindra Nath Dutta as P.W.2 who adduced his evidence-on-affidavit. 

P.W.1 tendered as many as nine nos. of documents marked as Exhibits. The defendant  

Prasanta Dutta adduced his evidence-on-affidavit as D.W.1 and filed a document as 

Exhibit. All the witnesses were cross-examined.

8. Vide order dated 29-08-2016, on plaintiff’s prayer for abandoning the claim of 

right, title and interest over the suit flat, Issue No. 4 was struck off and the Issue No. 7 

has been re-casted as ‘Whether the defendant no. 1 is unauthorisedly occupying the  

suit flat and liable to be evicted therefrom’?. 

9. Defendant filed written-argument. I have courteously heard the arguments of 

learned counsels  for  the plaintiff  and the  defendant.  I  have also  perused the case 

record and evidence-on-record. 

10. Learned counsel for the plaintiff would submit while relying on a decision as 

reported in  (2003) 7 SCC 350  Ramesh Chand Ardawitya vs. Anil Panjwani that if a 

person has entered into possession over immoveable property under a contract for sale 

and is in peaceful and settled possession of the property under a contract for sale and is 

in peaceful and settled possession of the property with the consent of the person in 

whom the title vests, he is entitled to protect his possession against the whole world, 

excepting a person having a better title that what he or his vendor possesses.

11. Per contra, learned counsel for the defendant would submit while relying on a 

decision as reported in (2016) 2 SCC 200 City Municipal Council Bhalki vs. Gurappa 

(DEAD) by LRs and Another  that in a suit for declaration of title and possession, the 

onus is upon the plaintiff to prove his title and a decree in his favour cannot be awarded 
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for the only reason that the defendant has not been able to prove his title.

EVIDENCE OF THE PARTIES

12. For proving the claim, plaintiff Sri Pradip Kumar Khaund adduced his evidence-

on-affidavit  as  P.W.1  who  has  reiterated  the  averments  of  the  plaint.  P.W.1  also 

identified the agreement for sale dated 22-06-2001 as  Exhibit 1, agreement for sale 

dated 17-03-2006 as Exhibit 2, money receipts issued by M/S Raj Builders as Exhibits 

3(i) to  3(vi), money receipt by proforma defendant as  Exhibit 4, FIR dated 30-09-

2006 as Exhibit 5, letter dated 17-05-2012 to M/S Bettna Weurth Auto India Pvt. Ltd. 

as Exhibit 6, reply by M/S Bettna Weurth Auto India Pvt. Ltd. as Exhibit 7, FIR dated 

21-08-2011  as  Exhibit  8 and  authority  letter  dated  09-06-2006.  Put  to  cross-

examination, P.W.1 stated that the suit flat is situated on the 1st floor E block. P.W.1 

admitted that M/S Raj Builders has neither executed any sale deed in his favour nor 

handed over possession of the suit flat.

13. P.W.2 Rabindra Nath Dutta’s evidence shows that he is one of the flat owners at 

Anuradha  Apartment  partly-constructed  by  M/S  Raj  Builders  who  left  the  project 

midway. P.W.2 deposed that he along with plaintiff formed and constituted a society 

‘Anuradha Apartment Housing Society’ and took over the responsibility of completing 

the construction of the multi-storied building. P.W.2 deposed that the treasurer of the 

said society collected  `100000/- from the plaintiff. P.W.2 deposed that in 2006, Alam 

Khan forcefully took possession of the suit flat and in 2008-09, M/S Bettna Weurth Auto 

Indian Pvt. Ltd. ran an office from the suit flat on rent from defendant no.1. In his 

cross-examination, P.W.2 stated that he has not submitted any document as regards to 

Anuradha Apartment Housing Society and that he does not know if  Alam Khan had 

handed over the possession of the suit flat to defendant no.1.

14. D.W.1 Prasanta Dutta deposed that he entered into an agreement for sale dated 

17-03-2006 for purchasing the suit flat and paid `500000/- out of `1100000/- to plaintiff 

as advance. D.W.1 deposed that the plaintiff had no authority or sanction to enter into 

an agreement as he was not the owner of the suit flat rather Alam Khan purchased the 

suit flat on 17-04-2006 vide a registered sale deed and identified the same as Exhibit 

A.  In his  cross-examination, D.W.1 stated that he presently possesses the suit  flat. 

D.W.1 stated that while entering into agreement (Exhibit 2), he did not knew about 

the agreement between plaintiff and M/S Raj Builders and that he did not enquired the 

ownership status of plaintiff. D.W.1 deposed that he never rented out the suit flat to 

M/S Bettna  Weurth  Auto  Indian  Pvt.  Limited.  D.W.1  admitted  about  the  receipt  of 
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`5,00,000/- from the plaintiff but forgot the date when it was returned. D.W.1 stated 

that the suit flat is situated on the 1st floor of ‘E’ Block. D.W.1 stated that as per Exhibit 

A sale deed no. 4057, Alom Khan’s flat is situated on 1st floor of the ‘D’ block. D.W.1 

stated that he has no objection if Exhibit 2 agreement is cancelled.

15. Upon the pleadings and evidence, my decision on the issues is given as under.

DISCUSSION, DECISION AND REASONS THEREOF

ISSUE No. 2

16. The  plaintiff’s  suit  is  for  declaration,  recession  of  contract,  recovery  of 

possession and permanent injunction. Answering defendant has not averred as to how 

and in what manner, the suit is not maintainable. Nothing is found in the record to hold  

that the suit is not maintainable in its present form and manner or in facts and in law. 

Hence, it can be held that the suit is maintainable in its present form and manner. This 

issue is decided in the affirmative and in favour of the plaintiff.

ISSUE No. 3

17. Defendant has taken a plea in written-statement that the suit is bad for non-

joinder of M/S Raj Builders and land owners as necessary parties.

18. Necessary parties are the parties who ought to have been joined, that is, parties 

necessary to the constitution of the suit without whom no decree can be passed. In 

order that a party may be considered as a necessary party, two conditions must be 

satisfied, firstly, there must be a right against him in respect of a matter involved in the 

suit and secondly, his presence should be necessary in order to enable the Court to 

effectively and completely adjudicate upon and settle all questions involved in the suit.

19. The  plaintiff’s  suit  is  for  declaration,  recession  of  contract,  recovery  of 

possession and permanent injunction.  Apparently,  plaintiff’s  prayer  is  to rescind the 

agreement dated 17-03-2006 as well as to evict the defendant from the suit flat. The 

said agreement was entered into between the plaintiff and defendant. Hence, it cannot 

be said that plaintiff has a right either against M/S Raj Builders or the original land 

owners. Nor can it be said that these persons have any interest in the said agreement 

dated 17-03-2006. Thus,  this suit  does not appear to be hit  by non-joinder of said 

persons as necessary parties so far as the relief for rescinding the contract or recovery 

of possession is concerned. The instant suit is not one under which no decree can be 

made effectively without the presence of either of these persons aforementioned. Thus, 

this suit is not bad for non-joinder of necessary parties.

20. This issue is decided in the negative and for the plaintiff.
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ISSUE No. 5

21. It is an admitted position that the plaintiff entered into an agreement for sale 

with M/S Raj Builders in respect of the suit flat. P.W.1 further admitted in his cross-

examination  that  M/S Raj  Builders neither  execute any sale  deed in  his  favour nor 

handed over possession of the suit flat. 

22. Transactions of the nature of agreement for sale do not convey title and do not 

amount to transfer, nor can they be recognized as valid mode of transfer of immoveable 

property. I will  not treat such transaction as completed or concluded transfer or as 

conveyance  as  it  neither  conveys  title  nor  creates  any  interest  in  an  immovable 

property. They cannot be recognized as deeds of title, except to the limited extent 

of Section 53A     of   the Transfer of Property Act  . Unless there is a proper registered sale 

deed, title of an immovable property does not pass. Thus, it is perceptible that as there 

was no completed contract between the plaintiff and M/S Raj Builders, therefore, the 

plaintiff, having no title or interest over the suit property, could not have entered into a 

subsequent agreement for sale  Exhibit 2  with the defendant no. 1. Consequently, it 

can be inferred that there was no valid agreement on 17-03-2006 between plaintiff and 

defendant no. 1 for sale of suit flat.

23. This issue is decided in the negative and against the plaintiff.

ISSUE No. 6

24. P.W.1’s  evidence  shows  that  the  defendant  no.  1  was  to  pay  the  balance 

consideration of  `600000/- on or before 31-05-2006 but the defendant no. 1 failed to 

pay the same despite repeated requests by P.W.1 rather defendant no. 1 occupied the 

suit  flat after trespassing into it.  P.W.1’s  evidence reveals that the defendant no. 1 

violated the stipulations of agreement dated 17-03-2006 as he failed to pay the balance 

consideration. On the contrary, D.W.1’s evidence reflects that it was the plaintiff who 

avoided to execute the sale deed as he was not the owner of the suit flat and that the 

plaintiff returned the advance amounting `500000/- to D.W.1.

25. The  admitted  position,  so  emerges,  is  that  the  plaintiff  entered  into  an 

agreement  with  defendant  no.  1  in  respect  of  the  suit  flat  for  a  consideration  of 

`1100000/- out of which the latter paid `500000/- to the former with a stipulation that 

the  remaining  amount  of  `600000/-  will  be  paid  on or  before  31-05-2006 and  the 

plaintiff will execute the sale deed. However, it never happened. The plaintiff could not 

have executed a sale deed in favour of defendant no. 1 in respect of the suit flat as the 

plaintiff derived no good title because M/S Raj Builders neither executed a sale deed in 
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plaintiff’s favour nor delivered possession in respect of the suit flat. It is only for this 

reason that  the plaintiff  was left  with no option but  had to return the advance of 

`500000/- to defendant no. 1. Having said so, it cannot be held that there was failure 

on part of defendant no. 1 to perform his part in pursuance to agreement dated 17-03-

2006. As already held in Issue No. 5 in as much as that Exhibit 2 agreement dated 17-

03-2006 is not a valid agreement, thus, there is no question of cancelling an already 

invalid agreement.

26. Moreover, as far as the prayer for cancellation of agreement dated 17-03-2006 

is concerned, such a relief based on the provisions of Section     31     of the Specific Relief   

Act. Our Hon’ble Supreme Court in a decided case as reported in AIR 2006 SC 3608 

Prem Singh & Others vs. Birbal & Others has outlined that –

“When a document is void ab initio, a decree for setting aside the same 

would not be necessary as the same is non-est in the eye of law, as it 

would be a nullity.”

27. In view of the aforesaid ratio, the cancellation of the said agreement dated 17-

03-2006, already being void, is not necessary as the same is non-est in the eye of law.

28. This issue is decided to the extent above and against the plaintiff.

ISSUE No. 7

29. P.W.1’s evidence shows that he executed an authority letter Exhibit 9 in favour 

of defendant no. 1 to maintain the suit flat. D.W.1 denied that the plaintiff executed 

such  an  authority  letter.  Exhibit  9  authority  letter  clearly  shows that  the  plaintiff 

authorised the defendant no. 1 to maintain the suit flat. P.W.1 also stated in his cross-

examination that the defendant no. 1 possesses the suit flat. D.W.1’s cross-examination 

reflects that he entered into an agreement to purchase a flat from Alom Khan for a valid  

consideration. However, the evidence-on-record reveals that M/S Raj Builders executed 

a sale deed Exhibit A, which pertains to a flat on 1st floor at D-Block.

30. Thus, it is pellucid that the defendant no. 1 is occupying the flat situated on 1st 

floor of D-Block and that he is liable to be evicted from thereon. Consequently, it cannot 

be held that the defendant no. 1 is unauthorisedly occupying the suit flat, which flat is 

situated on 1st floor at E-Block. This issue is decided in the negative and against the 

plaintiff.

ISSUES No. 1, 8 and 9

31. Now the question is whether the claim of the plaintiff is barred by the law of 
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limitation?

32. Having said so, Section 3 of the Limitation Act, 1963 provides that subject to the 

provisions  contained  in  Sections  4  to  24  (inclusive),  every  suit  instituted,  appeal 

preferred, and application made after the prescribed period shall be dismissed although 

limitation has not been set up as a defense.

33. The plaintiff’s suit is for a declaration that the agreement dated 17-03-2006 is 

liable to be cancelled. Article 59 of the Limitation Act governs the present suit. The time 

from which period begins to run is when the facts entitling the plaintiff to have the 

instrument cancelled first became known to him.

34. The plaint at para no. 16 reveals that on 01-06-2006, the plaintiff first came to 

know about defendant no. 1’s failure to pay the balance amount on or before 31-05-

2006. The plaintiff filed his suit on 21-05-2014. The plaintiff ought to have filed the suit 

on or before 31-05-2009 but as the plaintiff filed the suit on 21-05-2014, it is clear that  

the plaintiff’s suit is hopelessly barred by the law of limitation.

35. That apart, the burden of proof for proving a fact always lies upon the person 

who asserts it  and the plaintiff  has to make out his  own case and cannot  rely  on 

weakness in of the defendant’s case. The pleadings of the parties referred to here-in-

before at the time of narration of facts of the respective cases of the parties and the 

evidences so deposed as well as the discussion in the foregoing issues clearly establish 

that the plaintiff’s suit has no definite cause of action. Accordingly, the plaintiff is not 

entitled  to  decree  and  relief(s)  as  prayed  for  and  hence,  the  suit  is  liable  to  be 

dismissed with costs.

36. These three issues are decided in the negative and against the plaintiff.

O R D E R

37. The plaintiff's suit is dismissed on contest with costs.

38. Prepare a decree accordingly.

GIVEN under my hand and seal of this Court on this 02nd day of January, 2017 at 

Kamrup (M), Guwahati.

(A. J. BORAH)
 Civil Judge No. 2
 Kamrup (M),
 Guwahati.
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APPENDIX

T. S. 177/2014

Plaintiff’s Exhibits

Exhibit 1 – Agreement for Sale dated 22-06-2001
Exhibit 2 – Agreement for Sale dated 17-03-2006
Exhibit 3(i) to 3(vi) – Money Receipts
Exhibit 4 – Money Receipt
Exhibit 5 – FIR dated 30-09-2006
Exhibit 6 – Letter dated 17-05-2012
Exhibit 7 – Reply dated 23-05-2012
Exhibit 8 – FIR dated 21-08-2011
Exhibit 9 – Authority Letter dated 09-06-2006

Plaintiff Witness

P.W.1 – Pradip Kumar Khaund
P.W.2 – Rabindra Nath Dutta

Defendant’s Exhibit

Exhibit A – Sale Deed

Defendant’s Witness

D.W.1 – Prashanta Kumar Dutta

Civil Judge No.2
Kamrup (M)
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