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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, KAMRUP (M) 

C.R. Case No:  490c of  2013 

u/s 138, Negotiable Instruments Act 

 
Smti Gayatri Borthakur     .…..       Complainant 

-vs- 

Sri Suresh Kr. Kashiliwal 

Director of M/S Otis Associates Pvt. Ltd. 

Having its offices at 

H.B. Road, Kamarpatty, Guwahati.   ……              Accused 

 

Present: Sri Sarfraz Nawaz, A.J.S. 

     Evidence recorded on :       02.09.15 
10.05.16 

     Arguments heard on   :      03.01.17 
17.01.17 

     Judgment delivered on:      20.01.17 

Appearing for the Complainant  : Sri H.K. Sharma 

Appearing for the Accused        : Sri D. Mazumdar 

JUDGMENT 

1. The accused person, Sri Suresh Kr. Kashiliwal, has stood trial for an 

offence punishable under section 138, Negotiable Instruments Act, 1881, as 

leveled against him by the complainant, Smti Gayatri Borthakur. 

ALLEGATION 

2. The facts as brought on record by the complainant, Smti Gayatri 

Borthakur are as follows. Sri Ashok Kr. Borthakur @ Sri Ashok Ch. Borthakur is 

the husband of the complainant. He is the owner and possessor of a plot of land 

measuring 3 (three) kathas and 2 (two) lechas covered by Dag No. 1227 of K.P. 

Patta No. 296(O)/585(N) of Village Sahar Guwahati, Part VI under Ulubari Mouza. 

The complainant‟s husband entered into a registered agreement with the 

accused, Sri Suresh Kr. Kashiliwal, the Director of M/S Otis Associates, on 

14.03.2008 for construction of a multi-storeyed building bearing the name 
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„Langkuri Ashraya‟. The accused also obtained permission from the GMDA for 

construction of a residential apartment. The NOC was obtained on 16.05.2009. 

3. Subsequently, the agreement dated 14.03.2008 was rectified and 

modified by Deed No. 11933/2009 dated 14.10.2009. In light of the correction 

made in clause 2 (c) of the agreement, the accused undertook to pay 

Rs.30,00,000/- (Thirty Lakh Rupees) to the complainant‟s husband. The accused 

also undertook to pay a further sum of Rs. 10,00,000/- (Ten Lakh Rupees) to be 

payable to the complainant at the time of signing of the rectification agreement. 

However, the accused failed to pay the amount. The complainant‟s husband 

signed the rectification agreement on good faith as the accused had assured that 

he would clear all dues by 31.12.2012. 

4. Thereafter, following repeated demands made by the complainant, on 

31.12.2012, the accused issued 3 (three) cheques bearing no.s 721636, 721637 

and 721638. The first 2 (two) cheques were for Rs. 2,00,000/- (Two Lakh 

Rupees) each whereas the last one was for Rs. 6,00,000/- (Six Lakh Rupees). 

5. The complainant deposited cheques no. 721636 and 721637 in her 

bank account maintained at State Bank of India, Kalipur, Bhutnath Branch on 

03.01.2013 and 08.01.2013 respectively. The former was returned unpaid on 

05.01.2013 and the latter on 09.01.2013, both on account of insufficiency of 

funds. The cheque no. 721638 was deposited in her bank account at Nagarik 

Samabai Bank, A.T. Road on 07.01.2013. It was returned unpaid on 08.01.2013 

with the remark “not arranged for”. 

6. Subsequently, on 24.01.2013, the complainant sent a demand notice 

to the accused demanding payment of the money. However, the accused never 

paid the cheque amount. As such, the complainant lodged the instant complaint 

under section 138 of the Negotiable Instruments Act, 1881. 

COGNIZANCE AND TRIAL 

7. The complainant filed the complaint before the Hon‟ble Chief Judicial 

Magistrate, Kamrup (M) in relation to the aforesaid allegations. Cognizance of an 

offence under section 138, Negotiable Instruments Act was taken and processes 
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were issued against the accused, Sri Suresh Kr. Kashiliwal accordingly. On 

appearance of the accused person, the particulars of offence under section 138, 

Negotiable Instruments Act were explained to him to which he pleaded not guilty 

and claimed to be tried.  

8. In the course of the trial, the complainant examined herself as the 

sole prosecution witness. She also exhibited 10 (ten) documents. The accused 

person was then examined under section 313, Criminal Procedure Code. The 

accused admitted that he had entered into an agreement with the complainant‟s 

husband. However, he stated that the sum of money agreed upon was supposed 

to be security to be adjusted after handing over of the flats to the complainant. 

He also stated that he had issued the cheques only as security for the aforesaid 

amount. He further stated that he had handed over the agreed upon flats and 

did not have any liability towards the complainant or her husband. The defence, 

however, failed to adduce any evidence.  

9. Thereafter, the instant case was made over to this court for disposal. 

I have heard the arguments put forward by both sides. 

POINTS FOR DETERMINATION 

10. I have framed the following points for determination in order to arrive 

at a definite finding as regards the dispute in this case. 

11. Whether the accused issued cheques no. 721636 (Ext-3), no. 721637 

(Ext-4) and no. 721638 (Ext-5) all dated 31.12.2012 in favour of the complainant 

for the discharge of his legally enforceable debt or liability?  

12. Whether Ext-3 and Ext-4 were dishonoured for insufficiency of funds 

and Ext-5 for being not arranged for?  

13. Whether the accused received the demand notice issued by the 

complainant regarding the dishonour of the cheques?  

14. Whether the accused failed to repay the cheque amounts to the 

complainant within the stipulated period and thereby committed the offence 

under section 138 of the Negotiable Instruments Act? 
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DISCUSSION, DECISIONS AND REASONS THEREOF 

Whether the accused issued cheques no. 721636 (Ext-3), no. 721637 

(Ext-4) and no. 721638 (Ext-5) all dated 31.12.2012 in favour of the 

complainant for the discharge of his legally enforceable debt or 

liability?  

 
15. The complainant, Smti Gayatri Borthakur, in her evidence on affidavit 

has reiterated the allegations made by her in her complaint. Per contra, the 

accused in his statement recorded under section 313, Criminal Procedure Code 

has stated that he had indeed entered into an agreement with the complainant‟s 

husband. The agreement was for construction of a number of flats on the 

complainant‟s land. 2 (two) flats were supposed to be given to the complainant. 

The accused had agreed to pay Rs. 30,00,000/- (Thirty Lakh Rupees) which was 

to be adjusted after handing over of the flats. However, the accused has stated 

that he had already handed over the flats and as such, he did not have any 

liability towards the complainant. As for the cheques concerned, they were given 

as security for the aforesaid amount. 

 
16. Thus, it appears that the accused has admitted to the issuance of the 

cheques concerned (Ext-3, Ext-4 and Ext-5). But he has denied the existence of 

any liability towards the complainant. 

 
17. The defence has stressed repeatedly that the cheques were issued as 

security cheques. The learned counsel for the accused has cited the case of 

Indus Airways Pvt. Ltd & Ors v. Magnum Aviation Pvt. Ltd & Anr 

reported in 2014 (2) Crimes (SC) 105. The learned counsel has argued that 

as there was no liability of the accused towards the complainant, the cheques 

cannot be said to have been drawn for an existing debt or liability.  

 
18. I have gone through the aforementioned judgment. The Hon‟ble 

Supreme Court has held therein that where payment was made by cheque in the 

nature of advance payment, it indicates that at the time of drawal of cheque, 

there was no existing liability and as such no offence was made out. In a recent 

judgment [Sampelly Satyanarayana Rao v. Indian Renewable Energy 
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Development Agency Limited reported in (2016) 10 SCC 458], the Hon‟ble 

Supreme Court has had the occasion to analyze the judgment of Indus Airways 

(supra). A perusal of the judgment clearly reveals that the culpability under 

section 138 is extinguished when the dishonoured cheque was issued for the 

purpose of an advance payment. 

 
19. However, in relation to the instant case, there is nothing on record to 

suggest that the cheques issued by the accused were in the nature of advance 

payment. On perusal of Ext-2, it is seen that as per clause (c), the accused had 

indeed agreed to pay Rs. 10,00,000/- (i.e., the cheque amount) to the 

complainant. Ext-2 which is dated 14.10.2009 clearly shows that the liability 

accrued on that day whereas the cheques in question were issued on 

31.12.2012. On this point, the learned counsel for the defence has pointed out 

clause (6) of Ext-1 wherein it has been mentioned that an amount of 

Rs.10,00,000/- (Ten Lakh Rupees) shall be kept with the complainant‟s husband 

to be returnable at the time of handing over of the flats.  

 
20. I have deliberated over this aspect. At the outset, let me point out 

that the complainant side has claimed that Ext-1 has been rectified by Ext-2. The 

authenticity of Ext-2 has not been denied by the defence. As such, it is clear that 

Ext-2 will have primacy over Ext-1 as regards that particular term and condition 

entered into between both parties. Moreover, Ext-1 only reflects that 

Rs.10,00,000/- (Ten Lakh Rupees) shall be kept with the complainant‟s husband 

whereas Ext-2 clearly shows the existence of a liability of Rs. 10,00,000/- (Ten 

Lakh Rupees) towards the complainant, Smti Gayatri Borthakur.  

 
21. The complainant side has argued that the cheques in question were 

issued for the discharge of this very liability of Rs. 10,00,000/- (Ten Lakh 

Rupees). I have considered this aspect. Let me state herein that it is in this 

situation that Section 139 of The Negotiable Instruments Act comes into play. 

 

Sec. 139: Presumption in favour of holder—It shall be presumed, unless 

the contrary is proved, that the holder of a cheque received the cheque of 

the nature referred to in section 138 for the discharge, in whole or in 

part, of any debt or other liability. 
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22. Thus, this court is duty bound to raise the presumption that Ext-3, 

Ext-4 and Ext-5 were issued by the accused towards discharging his liability of 

Rs. 10,00,000/- (Ten Lakh Rupees). Let me point out that the presumption under 

Section 139 of the Act is a rebuttable presumption but the burden of proving that 

a cheque had not been issued in discharge of a debt or liability is on the accused.  

 
23. The question, however, arises as to how the accused shall discharge 

this burden. In this context, the Hon‟ble Supreme Court speaking through its 

judgment in the case of Hiten P Dalal Vs. Bratindranath Banerjee reported 

in (2001) 6 SCC 16 has observed that a mere plausible explanation given by 

the accused is not enough to rebut the presumption and the accused has to 

necessarily disprove the prosecution case by leading cogent evidence that he had 

no debt or liability to issue the said cheque.  

 
24. The statutory presumption under section 139 of the Negotiable 

Instruments Act says that the court shall presume that the cheque was so issued 

in discharge of a legal debt and liability. It is a statutory though rebuttable 

presumption and so the court has to raise it until and unless the same is rebutted 

by the accused on whom the burden lies to rebut the presumption. It is also the 

settled position of law that to rebut the presumption, the accused may rely upon 

the material placed by the complainant and for him the standard of proof is of 

preponderance of probabilities. 

 
25. Reverting to the case in hand, it is seen that the accused did not 

adduce any evidence to rebut this presumption. The defence could have relied 

on the evidence available on record to rebut the presumption. However, on 

perusal of the cross-examination of the complainant (PW-1), it is seen that the 

defence has only given suggestions to PW-1 which have been stoutly denied by 

her. Situated thus, it is all but clear that the defence has done precious little to 

shoulder the burden of rebutting the presumption that Ext-3, Ext-4 and Ext-5 

were issued by the accused in discharge of his liability towards the complainant. 

 
26. Hence in light of the contents of Ext-2 as well as the statutory 

presumption under section 139 of the Act, this point is decided in the affirmative.  
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Whether Ext-3 and Ext-4 were dishonoured for insufficiency of funds 

and Ext-5 for being not arranged for? 

27. PW-1 has deposed that the cheques (Ext-3, Ext-4 and Ext-5) were 

presented to her banks for encashment, but the same were dishonoured. Ext-3 

and Ext-4 were dishonoured for insufficiency of funds whereas Ext-5 was 

dishonoured for being not arranged for.  

28. PW-1 has produced the cheque return memos and the same have 

been marked as Ext-6, Ext-7 and Ext-8. All three corroborate the claims made by 

the complainant. The accused has also not disputed the factum of dishonour of 

the cheques. There is not a single suggestion to that effect put to PW-1 during 

her cross-examination. Moreover, Section 146 of the Negotiable Instruments Act, 

1881, provides for a statutory presumption as regards the genuineness of the 

cheque return memo issued by a bank.  

29. Hence, it is held that Ext-3 and Ext-4 were dishonoured for 

insufficiency of funds whereas Ext-5 was dishonoured for being not arranged for. 

As such, this point is also decided in the affirmative. 

Whether the accused received the demand notice issued by the 

complainant regarding the dishonour of the cheques?  

30. PW-1 has deposed that after the dishonour of Ext-3, Ext-4 and Ext-5, 

a demand notice was issued in respect of the dishonour of the said cheques by 

registered post. The copy of the notice is produced and is marked as Ext-9. PW-1 

has also produced the postal receipt by which the said notice was issued to the 

accused and the same is marked as Ext-10. 

31. I have perused the above exhibits and there is nothing on record to 

doubt or disbelieve their genuineness. The postal receipt [Ext-10] shows that the 

notice was sent by registered post duly prepaid and addressed to the accused 

and it was sent on 24.01.2013. 

32. The accused has, however, denied the factum of receiving the said 

demand notice. In such a situation, I seek guidance from the judgment of the 
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Hon‟ble Supreme Court in the case of C.C. Alavi Haji Vs Palapetty 

Muhammad & Anr reported in (2007) 6 SCC 555 wherein it has been held:  

“According to Section 114 of the (Evidence) Act, read with illustration (f) 

thereunder, when it appears to the Court that the common course of 

business renders it probable that a thing would happen, the Court may 

draw presumption that the thing would have happened, unless there are 

circumstances in a particular case to show that the common course of 

business was not followed. Thus, Section 114 enables the Court to 

presume the existence of any fact which it thinks likely to have happened, 

regard being had to the common course of natural events, human 

conduct and public and private business in their relation to the facts of 

the particular case. Consequently, the court can presume that the 

common course of business has been followed in particular cases. When 

applied to communications sent by post, Section 114 enables the Court to 

presume that in the common course of natural events, the 

communication would have been delivered at the address of the 

addressee. But the presumption that is raised under Section 27 of the 

G.C. Act is a far stronger presumption. Further, while Section 114 of 

Evidence Act refers to a general presumption, Section 27 refers to a 

specific presumption. For the sake of ready reference, Section 27 of G.C. 

Act is extracted below: 

 
27. Meaning of service by post - Where any Central Act or 

Regulation made after the commencement of this Act authorizes 

or requires any document to be served by post, whether the 

expression served by post, whether the expression serve or either 

of the expressions give or send or any other expression is used, 

then, unless a different intention appears, the service shall be 

deemed to be effected by properly addressing, pre-paying and 

posting by registered post, a letter containing the document, and, 

unless the contrary is proved, to have been effected at the time at 

which the letter would be delivered in the ordinary course of post 

Section 27 gives rise to a presumption that service of notice has been 

effected when it is sent to the correct address by registered post. In view 

of the said presumption, when stating that the notice has been sent by 

registered post to the address of the drawer, it is unnecessary to further 

aver in the complaint that in spite of the return of the notice un served, it 

is deemed to have been served or that the addressee is deemed to have 

knowledge of the notice. Unless and until the contrary is proved by the 

addressee, service of notice is deemed to have been effected at the time 
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at which the letter would have been delivered in the ordinary course of 

business.”  

33. On perusal of the postal receipt (Ext-10), it appears that the same 

was prepaid and duly addressed to the accused. As such, I am of the opinion 

that the complainant has discharged her burden to show that the notice was duly 

sent. Hence, this court will have to presume that the notice was delivered to the 

accused. But this is a rebuttable presumption. So, the burden has shifted to the 

accused to rebut the same but it is quite evident that the accused has done 

nothing to rebut the presumption.  

34. So considering the above, it is held that the accused duly received the 

demand notice. Hence, this point is also decided in the affirmative. 

Whether the accused failed to repay the cheque amounts to the 

complainant within the stipulated period and thereby committed the 

offence under section 138 of the Negotiable Instruments Act? 

35. Let me sum up the findings of the discussion made above.  

36. It has become clear that a liability of Rs.10,00,000/- (Ten Lakh 

Rupees) had accrued on the accused, Sri Suresh Kr. Kashiliwal, in his capacity as 

Director of M/S Otis Associates. The liability was towards the complainant, Smti 

Gayatri Borthakur. The liability had accrued out of a rectification deed (Ex-2) to a 

registered agreement (Ext-1) entered by the accused on behalf of M/S Otis 

Associates with the complainant‟s husband.  

37. The accused had issued the cheques in question (Ext-3, Ext-4 and 

Ext-5) in discharge of this liability. All three cheques were issued on 31.12.2012. 

It appears that the cheques were submitted for encashment on 03.01.2013, 

08.01.2013 and 07.01.2013 which is within 10 (ten) days of issuance and thus 

well within the period of validity of the cheques.  

38. Ext-3 and Ext-4 were dishonoured for insufficiency of funds and Ext-5 

was dishonoured on account of not being arranged for. Both situations attract 

the penal provision of Section 138 of the Act.  
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39. The complainant received the information regarding the dishonour of 

Ext-3, Ext-4 and Ext-5 on 05.01.2013, 09.01.2013 and 08.01.2013 respectively 

as is evident from Ext-6, Ext-7 and Ext-8. The learned counsel for the defence 

has argued that PW-1 stated in her cross-examination that the date mentioned in 

Ext-7 is 09.02.2013. However, on perusal of Ext-7, the same appears to be 

09.01.2013. The evidence in chief of PW-1 also says the same.  

40. Moreover, in Ext-9 (dated 24.01.2013), the date of the return is 

clearly mentioned as 09.01.2013. It is but natural that if the date of return had 

been 09.02.2013, the question of the same even being mentioned in Ext-9 would 

not have arisen. Thus, it is all but clear that the return memo (Ext-7) is in fact 

dated 09.01.2013 and not 09.02.2013. 

41. This also reveals that the demand notice was issued within 30 (thirty) 

days of receiving information of the dishonour. Now, there is no material on 

record or for that matter any plea taken by the defence that the accused has 

paid the amount either after receiving the demand notice or during trial. 

42. The cause of action for the instant case rose 15 (fifteen) days after 

the receipt of the notice by the accused and as per the statute, the case must be 

filed within 30 (thirty) days of the cause of action.  

43. In the instant case, the date of receipt of the notice is not reflected. 

However, the complainant side has submitted that the cause of action arose on 

07.02.2013. Now, the defence has not disputed this claim of the complainant 

side. The defence has also not contended that the case is not filed within its 

limitation period. As such, it is held that indeed the cause of action arose on 

07.02.2013.  

44. Thus, the complaint which had been filed on 26.02.2013, was filed 

within 30 (thirty) days of the cause of action. Hence, the complaint is deemed to 

have been lodged within the period of limitation.  

45. In view of the above discussion, it is evident that all the ingredients of 

the offence under section 138 of the Negotiable Instruments Act, 1881 are 

satisfied in the instant case.  
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46. As such, I am of the considered opinion that the accused, Sri Suresh 

Kr. Kashiliwal has committed the offence under section 138 of the Negotiable 

Instruments Act, 1881. This point is decided in the affirmative. 

ORDER 

47. Considering the discussions made above and in light of the above 

decisions, the accused person, Sri Suresh Kr. Kashiliwal is found guilty of the 

offence under section 138, Negotiable Instruments Act, 1881 and is convicted for 

the same accordingly. 

Probation 

48. I have considered the applicability of the benefits of the Probation of 

Offenders Act to the convict. In the instant case, it is quite apparent that the 

convict has committed the offence not under any compulsion but simply out of 

his greed. Such an act is bound to create distrust in financial transactions. 

Condoning such an act may send a wrong signal to the masses. Moreover, a 

court of law is bound not just to see that the actual offender receives a 

punishment proportionate to his crime but also to see that potential offenders 

are deterred from committing a similar offence. Hence, considering all, including 

the socio-economic nature of the offence committed, I am disinclined to extend 

the benefits of the Probation of Offenders Act to the convict. 

Sentence 

49. I have heard the convict, Sri Suresh Kr. Kashiliwal, before sentencing 

him. I have also considered the quantum of sentence to be imposed upon him. I 

am also cognizant of the fact that already 3 (three) years have passed since 

issuance of the cheques to the complainant. This period has seen sharp inflation. 

Moreover, the cheque amount of Rs. 10,00,000/- (Ten Lakh Rupees) would have 

definitely yielded decent returns to the complainant, if invested properly. 

50. As such, considering the overall facts and circumstances of the case 

and keeping in view that nature of the offence committed, the convict, Sri Suresh 

Kr. Kashiliwal, is sentenced to undergo simple imprisonment for 6 (six) months 

and to pay an amount of Rs. 15,00,000/- (Fifteen Lakh Rupees) as compensation 
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which shall be payable to the complainant, Smti Gayatri Borthakur. The 

compensation shall be recoverable as fine and in default in payment of the same, 

the convict shall undergo simple imprisonment for another 1 (one) month.  

51. The bail bonds are extended for a further period of 6 (six) months as 

per the provisions of Section 437-A, Criminal Procedure Code.  

52. Let a copy of the judgment be given to the convict immediately free 

of cost as per Section 363(1), Criminal Procedure Code. The convict is informed 

of his right of appeal against the judgment and order of conviction and sentence. 

 
 Given in my hand and under the seal of this court on this the 20th day 

of January, 2017.  

 
 
Typed by Me:            (Sri Sarfraz Nawaz) 

                Judicial Magistrate First Class, Kamrup (M) 
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APPENDIX 

 

Prosecution Witness: 

PW-1: Smti Gayatri Borthakur 

 

Defence Witness    : 

None 

 

Prosecution Exhibits: 

Ext-1: Certified Copy of Agreement dated 14.03.08 

Ext-2: Certified Copy of Rectification Deed dated 14.10.09 

Ext-3: Cheque No. 721636 

Ext-4: Cheque No. 721637 

Ext-5: Cheque No. 721638 

Ext-6: Return Memo for Cheque No. 721636 

Ext-7: Return Memo for Cheque No. 721637 

Ext-8: Return Memo for Cheque No. 721638 

Ext-9: Demand Notice 

Ext-10: Postal Receipt 

 

Defence Exhibits    : 

None 

 

 

 

 

 

Judicial Magistrate First Class, Kamrup (M) 

 

 

 

 


