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 21.01.2017 Today is the date fixed for Statement defence of 

the accused person 

Accused is present 

EXAMINATION OF THE ACCUSED u/s 313 

Cr.P.C 

The accused has been examined u/s 313 of 

Cr.P.C. All the incriminating materials found are 

put to them. The plea of the accused is of total 

denial. Defence denied to adduce evidence 

PETITION FILED BY PROSECUTION u/s 311 of 

Cr.P.C 

Prosecution prays to call Dr. I.K Hazarika, 

Medical & Health Officer of Police Hospital, 

Panbazar and one eye-witness namely Sri Rantu 

Saikia 

I have heard both the parties on the petition 

REASON FOR PREFERRING THE APPLICATION- 

A NUTSHELL 

Prosecution has submitted that Learned Medical 

and Health Officer had physically examined the 

complainant and prescribed medicines and other 

Medico-Legal tests for further revelations of 

injury. 

Moreover, Sri Rantu Saikia who happens to be 

the eye-witness, an auto-driver, by profession, 

 



took the complainant from her residence to the 

residence of the accused on 25th day of 

September, 2011. 

THE LAW 

Section 311 CrPC. empowers the court to 

summon a material witness, or to examine a 

person present at “any stage” of “any enquiry”, 

proceedings” under the CrPC., or to summon 

any person as a witness, or to recall and re-

examine any person who has already been 

examined appears to it, to be essential to the 

arrival of a just decision of the case. 

The Learned Counsel for the defense referred to 

the case of Natasha v. CBI in this context as well 

as catena of decisions to support his stand as to 

why the application preferred above should be 

rejected. 

 The Hon‟ble Supreme Court in the case of 

Natasha Singh v. C.B.I has observed while 

discussing Section 311, Cr.P.C that 

 

Undoubtedly, the CrPC. has conferred a very 

wide discretionary in this respect, but such 

discretion is to be exercised judiciously and not 

arbitrarily. The power of the court in this context 

is very wide, same; it may summon any person 

as a witness at any stage of the trial, or other 

proceedings. The court is competent to exercise 

such no such application has been filed by either 

of the parties. However, the court must satisfy 

itself, that it was in fact essential to examine 

recall him for further examination in order to 

arrive at a just decision of the case.”  

 

“The scope and object of the provision is to 

enable the Court to determine the truth and to 

render a just decision after discovering obtaining 

proper proof of such facts, to arrive at a just 

decision of the case. Power must be exercised 

judiciously and not capriciously improper or 

capricious exercise of such power may lead to 

undesirable results. An application under Section 

311 CrPC. must not be lacuna in the case of the 



prosecution, or of the defence, or to the 

disadvantage of the accused, or to cause serious 

prejudice to the defence give an unfair 

advantage to the opposite party. Further, the 

additional evidence must not be received as a 

disguise for retrial, or to change case against 

either of the parties. Such a power must be 

exercised, provided that the evidence that is 

likely to be tendered by a witness involved. An 

opportunity of rebuttal however, must be given 

to the other party. The power conferred under 

Section 311 CrPC. must therefore, the Court only 

in order to meet the ends of justice, for strong 

and valid reasons, and the same must be 

exercised with great caution   

 

The very use of words such as „any Court‟, „at 

any stage”, or „or any enquiry, trial or other 

proceedings‟, „any person‟ and „any such person‟ 

that the provisions of this section have been 

expressed in the widest possible terms, and do 

not limit the discretion of the Court in any 

escape if the fresh evidence to be obtained is 

essential to the just decision of the case. The 

determinative factor should therefore 

summoning/recalling of the said witness is in 

fact, essential to the just decision of the case. 

 

Fair trial is the main object of criminal 

procedure, and it is the duty of the court to 

ensure that such fairness is not hampered or 

threatened. Fair trial entails the interests of the 

accused, the victim and of the society, and 

therefore, fair trial includes the grant of fair and 

proper person concerned, and the same must be 

ensured as this is a constitutional, as well as a 

human right. Thus, under no circumstances can 

trial be jeopardized. Adducing evidence in 

support of the defence is a valuable right. Denial 

of such right would amount to the denial 

essential that the rules of procedure that have 

been designed to ensure justice are scrupulously 

followed, and the court must be zealous is no 

breach of the same. Undoubtedly, an application 

filed under Section 311 CrPC must be allowed if 



fresh evidence is being produced to facilitate a 

just decision 

 

Besides the decisions submitted by defense, I 

would like to discuss some more decisions 

rendered by Hon‟ble Supreme Court of India 

In the case of Mohanlal Shamji Soni v. Union 

of India & Anr., AIR 1991 SC 1346, the 

Court examined the scope of Section 311 CrPC., 

and held that it law of evidence, that the best 

available evidence must be brought before the 

court to prove a fact, or a point in issue. 

However, the court to discharge its statutory 

functions, whether discretionary or obligatory, 

according to law and hence ensure that justice is 

done, determine the truth, and to render a just 

decision. The same is also the object of Section 

311 Cr.P.C., wherein the court may exercise it at 

any stage of the enquiry, trial or other 

proceedings, to summon any person as a 

witness though not yet summoned as a witness, 

or any person, though not yet summoned as a 

witness, who are expected to be able to throw 

light upon the matter in dispute, because if the 

be rendered on an inchoate, inconclusive and 

speculative presentation of facts, the ends of 

justice would be defeated. 

In the case of Rajeswar Prasad Misra v. The 

State of West Bengal & Anr., AIR 1965 SC 

1887 the Court observed that- 

 the Court dealt with the ample power and 

jurisdiction respect to taking additional evidence, 

and observed, that it may not be possible for the 

legislature to foresee all situations and 

possibilities court must examine the facts and 

circumstances of each case before it, and if it 

comes to the conclusion that additional evidence 

is necessary, would be impossible to pronounce 

the judgment without it, but because there 

would be a failure of justice without such 

evidence such an action on its part is justified, 

then the court must exercise such power.  

 



The Court further held as under:- 

“…..the Criminal Court has ample power to 

summon any person as a witness or recall and 

re-examine any such person even if the evidence 

closed and the jurisdiction of the Court must 

obviously be dictated by exigency of the 

situation, and fair play and good sense appear to 

and that only the requirements of justice 

command the examination of any person which 

would depend on the facts and circumstances  

In light of the above discussion, the position is 

clear that a witness can be called if court 

considers them to be material. However, while 

exercising the power, Court must be cautious.  

In a case instituted on police report, it is the 

duty of the prosecution to prove its case. It 

builds up the case and in doing so the 

prosecution gets amply opportunity by bringing 

witnesses and producing evidence at the stage 

of evidence in any manner possible. No one can 

restrict them of their right to prove their case. 

The role of defence comes afterwards. The 

defence cannot restrict the prosecution to prove 

its case. But, once the part of prosecution is 

over, the defence comes into picture and they 

try to shake the story of the prosecution with the 

instrument of cross-examination. At this stage, 

defence gets ample opportunity to destroy the 

case build up by prosecution in order to defend 

the accused. 

Earlier the prosecution has filed a petition calling 

for the injury report of victim in this case and as 

such, court after hearing both sides, passed an 

order in favour of the prosecution calling for the 

injury report. The Court received a report on 

08.12.2016 and has stated that the relevant 

medical report could not be found at concerned 

P.S as well as at MMC Hospital, Guwahati.  

Therefore, there is no documentary evidence 

available on record regarding the nature of 

injury sustained.  

In the record, one prescription is available 



prescribing certain medicines but there is 

nowhere mention about injuries sustained.  

Regarding calling of the auto-rickshaw puller, 

the victim did mention about the fact that one 

rickshaw puller had helped her during the course 

of the incident. She deposed her evidence on 

05.08.2016. If prosecution considers the said 

rickshaw puller‟s evidence to be so material then 

prosecution could have filed the petition u/s 311 

Cr.P.C on that day itself instead of waiting for 5 

months to prefer the same when all the avenues 

have been closed. Moreover, during her 

deposition, she did not mention the name of the 

concerned rickshaw puller. Yes, it is true, she 

could not have known his name. Interestingly, at 

present, prosecution after long period of 5 

months, found him and also knew his name.  

S.311, one the most extra-ordinary provisions, in 

fact power vested in courts. Main objective 

behind such a provision is to arrive at a just 

decision of a case. I do agree that no matter 

which party wins the case at last, the trial should 

be fair and best evidence should be brought on 

record and for this at which stage such evidence 

is brought forward is immaterial. But, I don‟t 

think so such a provision should not be misused 

just to fill up the lacunae or gaps of the parties. 

Allowing or disallowing a petition u/s 311 Cr.P.C, 

the courts must be extremely cautious as 

reflected in the decisions rendered by Hon‟ble 

Supreme Court of India. What is required to be 

seen is that whether allowing the petition will 

cause prejudice to the other party and put that 

party in a disadvantageous position. Filing of 

gaps by adducing additional evidence should not 

be encouraged. 

If petitions are allowed in a mechanical manner 

then there is every possibility of getting such 

applications u/s 311 Cr.P.C in a routine manner 

where the sole intention will be to fill up the 

lacuna. With the acceptance of every such 

application, the opposite side will be prejudiced 

to a great extent. However, it depends upon 



case to case.  

It depends upon the prosecution as to whom 

they want to call as it is their prerogative. Earlier 

prosecution submitted that medical report can 

be appreciated as per Section 294 (3) of Cr.P.C 

without calling for medical officer. Therefore, 

she did not call the Medical officer rather 

concentrated on calling the report. Now, when 

she could not find the medical report inspite of 

best possible attempts, she insisted in calling the 

medical officer. She could have submitted the 

prayer when the date was fixed for examination 

of I.O and prior to closing of evidence. At that 

time too, the prosecution remained silent. Now, 

when the case is fixed at the stage of Statement 

defence, the prosecution came up with a prayer 

which clearly reflects their intention to delay the 

trial.  

Even if the eye-witness is called for, he will, at 

best, describe that he had brought the victim 

from one place to another. Moreover, even if 

Medical officer is called for, he will, at best, give 

his oral evidence but there will not be any proof 

regarding his examination as medical report not 

available on record.  

I am of the opinion that the petitioner failed to 

justify as to how it will help in arriving a 

necessary conclusion and why judgment could 

not be delivered without acceptance of such 

evidence. 

In view of the above, the prayer of the petitioner 

is rejected 

Fix 04.02.2017 for Argument 

 

 


