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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS,KAMRUP (M)

                                       Case No. C.R. 3485 of 2010 u/s 138 of NI Act

                                                           Gupta Hardware Pvt. Ltd 

                                                           Represented by, its Manager

                                                           Shri Manab Lahkar

                                                           R/O- Down Town, Mathura Nagar

                                                           Dispur, P.O. & P.S.- Dispur 

                                                           Guwahati- 6

                                                          Dist- Kamrup (M), Assam

                                                                          ………………….. Complainant

.

                                                                        -Vs-

                                                               

1. M/S Instinct Fitness First

2. Sri Sarangapani Basumatary

                                                            S/O- Sri Robin Basumatary

                                                            2nd Floor, Kahilipara Road

                                                            Jatia, Dispur, Guwahati-06

                                                            Dist- Kamrup(M), Assam

                                                                          ……………………. Accused 

                           Present- Sri Nayanjyoti Choudhury, JMFC, Kamrup(M)

                           For the Complainant- Mr. P. Buragohain,….Learned Advocate.

                           For accused- Miss N. Modi,….Learned Advocate 
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                           Evidence recorded on—18-04-16, 28-10-16, 17-11-16 

                           Argument heard on- 20-12-16 

                           Judgment delivered on – 03-01-17

                                                                JUDGMENT

1. This is a case instituted under section 138 of the Negotiable
Instruments  Act,  1881  alleging  that  the  accused,  Saranga  Pani 
Basumatary had issued one cheque in favour of the complainant Gupta 
Hardware  Private  Limited  represented  by  its  Manager  Manab  Lahkar 
which was dishonored due to insufficient  funds in the account of the 
accused.

2. The brief fact giving rise to the institution of this complaint case is that 
the accused as a general customer approached to the complainant for 
purchase of house building material and purchased 65 bags of cement 
through a retail invoices/challan nos. GHPL/R/4205 dtd. 27-03-10 to a bill 
amounting to Rs. 20,000/- only and in due discharge of satisfying a 
lawful debt and other liabilities against the said purchase from the 
complainant the accused issued / drawn one account payee cheque no. 
221232 dtd. 27-03-10 for Rs. 20,000/- only drawn on IDBI Bank G.S. 
Road Branch in favour of the complainant.

3. The complainant presented the cheque for encashment with their banker 
The Assam Co-Operative Apex Bank Ltd. Dispur Branch on 14-07-10 and 
the same was returned unpaid on 15-07-10 due to “Funds Insufficient” in 
the account of the accused.

4. The complainant then send one legal notice through their advocate to 
the accused at his given address by registered post with 
acknowledgement due on dtd. 13-08-10 vide regd. A/D No. A-5668 dated 
13-08-10 and the legal notice was served at the correct address of the 
accused being received by the addressee at the correct address and the 
AD card was  returned to sender after service at the correct address on 
17-08-10. But the accused failed to make the payment within the 
stipulated period of 15 days and as such the complainant lodged the case 
against the accused u/s 138 of The Negotiable Instruments Act, 1881

5.  The accused was called upon to enter trial and upon his appearance the 
particulars of offence under section 138 of the Negotiable Instruments 
Act,1881 was explained to him to which he pleaded not guilty and 
claimed to be tried.

6. The complainant adduced the evidence of Manab Lahkar as PW 1 in 
support of his case and exhibited some documents whereas the accused 
adduced two witnesses in his defence and also exhibited the documents.

7. The accused in his statement u/s 313 of Cr.P.C. stated that he was a 
tenant of the complainant in their Swaraswati Appartment, Jatia 
Kahilipara and he took one flat and one commercial place. The accused 
was a tenant of complainant from January 2008. The accused left the flat 
in January 2009, and left the commercial place in September 2009. The 
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accused was using the commercial area as a gym and the flat no. 104 as 
residence.  The accused paid the rent for one year in advance by a 
cheque. There was no agreement since the commercial place was the 
parking area and no permission was given to the complainant for 
allotting rent.  They have not returned the cheque and deposited the 
cheque without informing the accused. The accused stated that he was 
innocent. Since the accused had no house under construction so there 
was no question arouse for purchasing cements from the complainant. 
The accused further stated that he had not received the demand notice.

8. During the trial the accused deposited a cheque no. 221256 dated 06-09-
16 before the Court to compromise the case but the complainant did not 
agreed to compromise so the cheque was returned back to the accused.

9. I have heard the learned counsels appearing for the complainant and the 
accused. Upon hearing and on perusal of record I have framed the 
following points for determination in order to arrive at a definite finding 
as regards the dispute in this case-

1. Whether the accused issued the cheque for the discharge of any 
legally enforceable debt or liability towards the complainant?

2. Whether the cheque was dishonored for insufficient funds in the 
account of the accused?

3. Whether the accused  received the demand notice issued by the
complainant regarding the dishonor of the cheque?

4. Whether the accused has committed the offence under section
138 of the Negotiable Instruments Act,1881? 

10. I have carefully gone through the case record and perused the entire 
evidence on record both oral and documentary. I have heard and 
perused the arguments advanced and the submissions made by the 
learned advocate on behalf of the complainant and the learned advocate 
for the accused person. 

DISCUSSION, DECISIONS AND REASONS :-

11. Point for determination no. 1:- Whether the accused issued the cheques   
for the discharge of any legally enforceable debt or liability towards the 
complainant:

12. The PW 1 Manab Lahkar  exhibited the authorization letter duly executed 
and endorsed by the Director of the complainant namely Rajendra Kumar 
Gupta in his name which was marked as Ext 1 and Ext. 1(1) was the 
signature of Director Rajendra Kumar Gupta. The learned advocate for 
the  complainant  in  his  argument  relied  on  the  judgment  of  Hon’ble 
Supreme Court in Samrat Shipping Co. Pvt. Ltd. Vs Dolly George [(2002) 
9 SCC 455] and submitted that not producing the certified copy of the 
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resolution of the company is not fatal for the complainant case. Hon’ble 
Bombay High Court in Smt. Durgadevi Vs Shalikram Vitthalrao Korde and 
another [2009 CRI.L.J. 2186] in para 16 held that “In regard to business 
transactions  of  the  companies,  partnerships  or  proprietary  concerns, 
many a time the authorized agent or attorney holder may be the only 
person having personal knowledge of the particular transaction; and if 
the authorized agent or attorney holder has signed the complaint, it will 
be absurd to say that he should not be examined u/s 200 of the Code, 
and only the secretary of the company or the partner of the firm or the 
proprietor of a concern, who did not have personal knowledge of the 
transaction, should be examined. Of course, where the cheque is drawn 
in the name of the proprietor of a proprietary concern, but an employee 
of such concern (who is not a attorney holder) has knowledge of the 
transaction  ,  the  payee  as  complaint  and  the  employee  who  has 
knowledge of the transaction, may both have to be examined. Be that as 
it may. In this case we find no infirmity.”   The accused side has not put 
any question to ascertain that the PW 1 has no personal knowledge of 
the transaction. The PW 1 has exhibited the invoice/challan as Ext. 2. 
The accused side in the cross examination of PW 1 suggested that the 
PW 1 has put the name of the accused in Ext. 2 falsely to which the PW 
1 replied in negative. The PW 1 further admitted in the Ext. 2 that they 
have not mentioned any brand names in Ext. 2. Now the accused in his 
evidence as DW 1 deposed that at the time of taking the rent he gave 12 
nos. of cheques as advance surety rent for the rented premises which 
was  fixed  as  Rs.  21,000/-  per  month.  As  per  the  DW 1  the  rented 
premises  was in  the name of  Pradip  Kumar  Gupta  but  Pradip  Kumar 
Gupta told the accused to give cheque in the name of the complainant 
since personal account of Pradip Kumar Gupta was not working in proper 
manner and Pradip Kumar Gupta was representing his brother Rajendra 
Kumar  Gupta.  The  accused  exhibited  the  paper  cutting  of  the 
advertisement for rent as Ext. A. The bank statements was exhibited as 
Ext. B. The society maintenance bills were exhibited as Ext. C 1, C 2 
which were paid by the accused in the name of Pradip Kumar Gupta. The 
DW  1  further  exhibited  the  receipt  given  by  the  employee  of  the 
complainant as Ext. D. The receipts given by Pradip Kumar Gupta and 
Dimbeswar Rajbangshi against the cheques which were cleared in 2008 
were exhibited as Ext. E1, E2. The accused further deposed that in 2008 
some  cheques  were  dishonored  and  the  complainant  took  cheque 
bounce charges in that regard and the debit notes were exhibited as Ext. 
F1, F2 and F3. The electricity bills were exhibited as G1, G2. The accused 
deposed that he had paid the rent but his cheques were not returned. 
The DW 1 further deposed that the daughter of the complainant used to 
exercise in his gym and the receipt for monthly fee was exhibited as Ext. 
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H. The DW 1 in his evidence deposed that his uncle Dambaru Kumar 
Dutta was the negotiator of the transaction with the complainant. The 
DW 1 further admitted that the Ext. 3 was a post dated cheque against 
earlier advanced rent surety. The DW 2 Bobby Sarma also deposed that 
the accused has not purchased any cement and the cheque was taken as 
security for rent and when the rent was paid hand written receipts were 
issued. The learned advocate for the complainant in his argument relied 
on  Ashok  Yeshwant  Badeve  Vs  Surendra  Madhabrao  Nighojakar  and 
another [AIR 2001 SC 1315] and submitted that a post dated cheque 
only  became  a  cheque  only  on  the  date  written  on  it.  The  learned 
advocate for the complainant further relied on the judgments of Hon’ble 
Supreme Court in Hiten P. Dalal Vs Bratindra Nath Banerjee [AIR 2001 SC 
3897(1)]  and  K.N.  Beena  Vs  Muniyappan  and  another  [2001  Cri.L.J. 
4745]  and  submitted  that  mere  plausible  explanation  to  rebut  the 
presumption is not sufficient for the defence, the accused has to prove 
the explanation.  Now on perusal  of  the evidence it  is  seen that  the 
accused has not denied the issuance of cheques. The accused has not 
explained if he had been maing payment then why he did not received 
back the cheque if the cheque was given as a security for rent. Though 
the accused exhibited some documents regarding the rented premises 
there is no evidence from his part to rebut the invoice/sallan issued by 
the complainant. For instance if we believe the story of the accused that 
the  cheques  were  issued  as  rent  security  then  why  he  issued  the 
cheques in the name of M/S Gupta Hardware since the owner of the 
rented premises was one Pradip Kumar Gupta. I found it very unreliable 
that he would issue the cheque to the complainant because the owner 
told him to issue cheque in the name of complainant as his account was 
not working. Why a prudent man would issue cheque in the name of 
someone who is not a party in the transaction. So considering all the 
aspects  I  found that  the complainant  has been able  to  discharge his 
burden to show that the cheque was issued against a legally enforceable 
debt but the accused had not been able to rebut the same.

13. Hence from the above discussions it is held that the accused issued the 
cheques  for  the  discharge  of  any  legally  enforceable  debt  or  liability 
towards the complainant.

14.  DECISSION:-   The accused issued the cheque for the discharge of any 
legally enforceable debt or liability towards the complainant.
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15. Point for determination no. 2:-   Whether the cheque was dishonored for 
insufficient funds in the account of the accused?

16. The PW 1 exhibited the deposit slip and the return memo as Ext. 4 & 5 
wherein the reason for dishonor was stated as insufficient fund.

17. The accused in his statement u/s 313 of Cr.P.C. stated that the 
complainant deposited the cheque without informing him in bank. He 
further stated that he had nothing to say about the dishonor. Now in my 
opinion when a cheque is accepted it may be presumed that the money 
will be available when the cheque is presented before the bank for 
encashment. So considering the exhibited return memo and in absence 
of anything from the accused side in his defence it is held that the 
cheque was dishonored for insufficient funds in the account of the 
accused.

18. DECISION:-    It is held that the cheque was dishonored for insufficient 
funds in the account of the accused.

19. Point for determination no.3:- Whether the accused received the demand   
notice issued by the complainant regarding the dishonor of the cheques?

20. The PW 1 exhibited the demand notice as Ext. 6 and the postal receipt 
was exhibited as Ext. 6(1). The acknowledgement card was exhibited as 
Ext. 7 and the signature of the reciepient was exhibited as Ext. 7(1). The 
PW1 was cross examined by the defence in this regard. In the cross 
examination of PW 1 he admitted that he did not know who received the 
demand notice and he did not make the person an accused in this case 
who received the AD card. The accused made a suggestion to the PW 1 
suggesting that the accused did not received the demand notice to which 
the PW 1 replied in negative.  

21. In his examination u/s 313 of Cr.P.C. the accused stated that he had not 
received the demand notice. The accused had not disputed the address 
mentioned in the legal notice. Hon’ble Supreme Court in C.C. Alavi Haji 
Vs Palapetty Muhammad & another [(2007) 6 SCC 555] held that 
“According to section 114 of the Act, read with illustration (f) there 
under, when it appears to the Court that the common course of business 
renders it probable that a thing would happen, the Court may draw 
presumption that the thing would have happened, unless there are 
circumstances in a particular case to show that the common course of 
business was not followed. Thus section 114 enables the Court to 
presume the existence of any fact which it thinks likely to have 
happened, regard being had to the common course of natural events, 
human conduct and public and private business in their relation to the 
facts of the particular case. Consequently, the Court can presume that 
the common course of business has been followed in particular case. 
When applied to communications sent by post, section 114 enables the 
Court to presume that in the common course of natural events, the 
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communication would have been delivered at the address of the 
addressee. But the presumption that is raised under section 27 of the 
G.C. Act is a far stronger presumption. Further while section 114 of The 
Evidence Act refers to a general presumption section 27 refers to a 
specific presumption. For the sake of ready reference, section 27 of G.C. 
Act extracted bellow:

Section 27. Meaning of service by post- where any Central Act or Regulation 
made after the commencement of this Act authorizes or requires any document 
to be served by post, whether the expression ‘serve’ or either of the expressions 
‘give‘ or ‘send’ or any other expression is used, then, unless a different intention 
appears the service shall be deemed to be effected by properly addressing, 
prepaying and posting by registered post, a letter containing the document, and, 
unless the contrary is proved, to have been effected at the time at which the 
letter would be delivered in the ordinary course of post. 
Section 27 gives rise to a presumption that service of notice has been effected 
when it is sent to the correct address by registered post. In view of the said 
presumption, when stating that the notice has been sent by registered post to 
the address of the drawer, it is unnecessary to further aver in the complaint that 
in spite of the return of the notice un served, it is deemed to have been served 
or that the addressee is deemed to have knowledge of the notice. Unless and 
until the contrary is proved by the addressee, service of notice is deemed to 
have been effected at the time at which the letter would have been delivered in 
the ordinary course of business.”

22.  So considering the above it is held that the accused has duly received 
the legal notice.

23. DECISION  :-  The accused  received the demand notice issued by the 
complainant regarding the dishonor of the cheque.

24. Point for determination No.4:-  Whether the accused has committed the   
offence under section 138 of the Negotiable Instruments Act,1881?

25. The offence under section 138 is complete on the satisfaction of
certain conditions which are that the cheque has to be issued on the
account maintained by the accused and that the cheque has to be

issued for the discharge of a debt or liability. It is further provided
that the said cheque has to be deposited within six months (now three 
months) of its issuance or within its validity and that the notice regarding 
the dishonor of the cheque for insufficient funds ought to be given
within 30 days of the receipt of information regarding the dishonor.

26. In the instant case at hand it is already held that the cheque was
issued by the accused in the account maintained by him and that the

said cheque was dishonored due to insufficient fund in the account of the 
accused. The cheques was issued in the instant case on

27-03-10 as it is appeared from Ext. 3 and was presented for encashment before 
the banker of the complainant. The cheque was dishonored on 15-07-10 as per 
the return memo which implied that the cheque was deposited within the period 
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of limitation and the demand notice was issued by the complainant on 13-08-10, 
which is within 30 days from the receipt of information of dishonor days from 
the receipt of information of dishonor. The notice was received by the accused 
on 17-08-10 and the complainant lodged this case on 23-09-10 which is within 
30 days after the lapse of 15 days from the date of receipt of demand notice; 
hence the complaint is lodged within the period of limitation.

27. In view of the above discussion it is held that all the ingredients of the 
offence under section 138 of the Negotiable Instruments Act, 1881 are 
satisfied in the instant case and further the complainant has satisfied all 
the requisites for the institution of the complaint; hence it is held that the 
accused  Sarangapani  Basumatary  has  committed  the  offence  under 
section 138 of  the Negotiable Instruments Act,  1881.  But I  have not 
found any incriminating  material  against  accused M/S Instinct  Fitness 
First, so accused M/S Instinct Fitness First is acquitted.

28. DECISION  : The accused Sarangapani Basumatary has committed the 
offence under section 138 of the Negotiable Instruments Act, 1881.

29. In view of the discussions made above and the decisions reached in the 
foregoing points for determinations it is held that the accused has 
committed offence under section 138 of the Negotiable Instruments 
Act,1881 and as such the accused Sarangapani Basumatary is convicted 
under section 138 of the Negotiable Instruments Act,1881.

30. I have heard the parties. I am not inclined to extend the benefit of the 
provisions of the Probation of Offenders Act, 1958, because the offence 
committed is in the nature of an economic offence and the backbone of 
the nation depends on a healthy economy. Moreover the real intention 
behind the enactment of the said offence is to provide quick remedy to 
the payee or the holder of the cheque, and also to install a sense of 
confidence and assurance to the business community.

31. Considering the nature of the offence and the other attending facts and 
circumstances of this case, the accused is convicted of the offence under 
section 138 of the Negotiable Instruments Act, 1881 but since the 
accused was willing to compromise the case and deposited a cheque 
which was not accepted by the complainant  I think a sentence of 
compensation will be proper in lieu of imprisonment, hence the convict is 
directed to pay compensation of Rs.30,000/- ( Thirty Thousands) only to 
the complainant as the total cheque amount is Rs.20,000/-  only and 
more than 6 years have elapsed from the date of issuance of the cheque. 
The amount of compensation is awarded so because even if the 
complainant would have kept the said amount in bank for this period 
then also this amount would have been that at the prevailing rate of 
interest. It is further directed that the convict shall undergo simple 
imprisonment for another one (1) month in default of the payment of 
compensation.

32. Furnish a free copy of the judgment to the convict immediately.
33. The case is disposed of on contest.

Given under my hand and seal on this 3rd day of January 2017 at Guwahati.
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Dictated and typed by me,

Nayanjyoti Choudhury                                         Nayanjyoti Choudhury

Juducial Magistrate 1st Class                          Judicial Magistrate 1st Class

        Kamrup(M)                                                         Kamrup (M)
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APPENDIX

(A) Complainant Exhibits  :

Ext.1- Authorization letter

Ext.2- Invoice/challan

Ext. 3- Cheque

Ext. 4- Deposit slip

Ext.5- Return memo

Ext. 6- Notice

Ext. 6(1)- Postal Receipt

Ext.7- Acknowledgement

(B) Defence  Exhibits  :

Ext. A- Paper cutting of advertise.

Ext. B- Bank Statement

Ext. C1, C2-Society maintenance bills

Ext. D- Receipt

Ext. E1, E2- Receipt

Ext. F1, F2, F3- Debit note

Ext. G1, G2- Electricity bills

Ext. H- Receipt
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(C) Witnesses Exhibits  :

Nil 

(D) Complainant Witness  :

               PW 1- Manab Lahkar

(E) Defence Witness  :

DW 1- Sarangapani Basumatary

DW2- Bobby Sarma

(F) Court Witness  :

Nil 
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