
IN THE COURT OF CHIEF JUDICIAL MAGISTRATE: KAMRUP: 
GUWAHATI.

Case No. G.R. 9382/2014

                                       U/S   379   I.P.C  

S T A T E

-Vs-

                                    Shri Prabin Das
…………… Accused

Present:
Shri P.P. Bairagi, A.J.S,
Chief Judicial Magistrate,
Kamrup, Guwahati.

Appeared:

For the State :      Smti M. Saikia, learned Addl. P.P.

For the accused:  Shri K.K. Bhuyan, Shri B.R. Das, 
                           Shri M. Rahman, Advocates. 

Date of Evidence:   21.07.14, 18.02.15  

Date of argument:  17.01.17

Date of judgement: 30.01.17

                         J U D G E M E N T

1. The prosecution case, in brief, is that on 09.09.14 one 

Girish Sharma filed an ejahar before the I/C Fancy Bazar Police Out 

Post under Panbazar Station stating inter alia that on 06.09.14 at 

about 2.45 P.M. the accused stolen away a parcel containing saree 

from the varandah of Roopdarshi near Sikh Temple, Fancy Bazar.  It 

was alleged that the accused was identified through CC TV footage.
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2. On receipt of the ejahar, the I/C Fancy Bazar Police Out 

Post. vide its G.D. Entry No. 229340 dated 09.09.14 forwarded the 

same  to  the  O/C  Panbazar  P.S.  for  registration  of  a  case. 

Accordingly the Panbazar P.S. Case No. 350/14 was registered and 

the case was investigation upon.  After completion of investigation, 

charge-sheet was filed against the accused person U/S 379 IPC.

3. On appearance of the accused, copies were furnished to 

him and charge was framed U/S 379 IPC which on being read over 

and explained, the accused pleaded not guilty and claimed to be 

tried.   During  trial,  the  prosecution  examined  7  witnesses  and 

closed its evidence.  The accused was examined U/S 313 Cr.P.C. 

The accused person’s defence is of innocence.

4. I heard argument advanced by the leaned counsel for 

both the sides and also perused the case record?

5. The points for determination:

I. Whether  the  accused  person  on 

06.09.14  at  about  12.45  PM  committed  theft  with  a 

parcel  containing  sarees  from  Roopdarshi  Shop  near 

Sikh Temple without consent of the owner as alleged ?

Decision and reasons thereof:

To decide the point, let me see the evidence on record.

6. P.W.1 Girish Sharma is the informant of the case.  He 

deposed that the incident had taken place on 06.09.14 at about 

2.45 P.M. and he was busy in his shop.  It was the time of Durga 

Puja.  He kept a parcel containing Saree.  But the said parcel was 

stolen away.  It was valued at Rs. 23,000/-.  He verified the CC TV 

footage and saw that one boy had taken away the parcel.  Police 

apprehended  the  person  and  recovered  the  stolen  Saree. 

Accordingly, he filed the ejahar Ext-1 and Ext-1(1) is his signature. 
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During his cross-examination, he deposed that he lodged the FIR on 

09.09.14 whereas the incident took place on 06.09.14.  He has not 

explained why he lately filed the ejahar.  He denied the suggestion 

that  he  has  not  stated  the police  that  he  had apprehended the 

accused  and  handed  him  over  to  the  police.   He  denied  the 

suggestion that he has falsely implicated the accused person with 

the alleged offence.  

7. P.W.2 Ratan Kr. Sharma deposed that the incident took 

place  in  Roopdarshi  Complex  situated  near  Sikh  Temple,  Fancy 

Bazar.  On the day of occurrence he and his son were busy with 

business and saw that one parcel containing saree was missing.  So 

he inspected the CC TV footage and saw that one parson had taken 

away the same.  Later on, the said person was apprehended.  The 

value of the parcel was amount to Rs. 23,000/-.  Police seized the 

same and given in zimma.  He denied the suggestion that nothing 

was stolen away from his shop.  He denied the suggestion that they 

have falsely apprehended the accused person and it is a false case.

8. P.W.3 Bijoy Sharma deposed that the informant is his 

nephew and the incident took place during the time of puja.  Theft 

was committed in the shop of the informant and after watching the 

video footage, it was found that the theft was the accused person. 

During his cross-examination, he deposed that he could identify the 

accused in the CC TV footage.  He denied the suggestion that he 

went to search some article in the shop.  He denied the suggestion 

that he has deposed falsely.  

9. P.W.4 Saikendra Jain deposed that during the time of 

Puja, he came to know that one parcel was taken away from the 

shop of the informant and the theft was apprehended.  During his 

cross-examination,  he  deposed  that  he  could  not  say  anything 

about the incident.  

10. P.W.5 Anjan Das deposed that police came and he went 

along with the police to the shop of Ajoy Das.  Police saw some 
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sarees and the same were seized.  Ext-2 is the seizure-list and Ext-

2(2) is  his signature.  During his cross-examination, he deposed 

that police took his signature on blank paper.  He is unable to say 

as to why police seized the sarees.

11. P.W.6 Ajoy Das deposed that on the day of occurrence 

he was in the market.  Police came and directed him to take out a 

boundle of saree.  Police seized it and he put his signature on it. 

Ext-2 is the seizure-list and Ext-2(2) is his signature.  During his 

cross-examination, he deposed that he put his signature on blank 

paper  and  he  is  unable  to  say  how  much  sarees  the  bundle 

contained.  

12. P.W.7 Sarat Das deposed that he investigated the case. 

On 09.09.14 he took the charge of investigation.  He visited the 

place of occurrence.  The incident took place on 06.09.14 and one 

person had stolen away one parcel of saree.  The CC TV footage 

was also  given to  him and he arrested the accused  person and 

forwarded to the court.  He seized the saree and after investigation, 

he filed the charge-sheet.  Ext-2 is the seizure-list and Ext-2(3) is 

his  signature.   Ext-3  is  the  charge-sheet  and  Ext-3(1)  is  his 

signature.  The seized articles were recovered from the shop under 

Palashbari P.S. The accused leaded to discovery of the stolen saree. 

As the accused told him that he would lead to discover those article, 

this witness recorded the statement of the accused.  The accused 

stated to him that he had stolen away the saree from Roopdarshi 

Complex and the same was taken to Jararbari under Palashbari P.S. 

and handed over to Ajoy Das on 01.09.14.  On the basis of the 

statement and on being leaded by the accused, the stolen sarees 

were  recovered.  Ext-4  is  the  statement  of  the  accused.   The 

incident had taken place on 06.09.14 and the ejahar was filed after 

three days.  The informant has not explained the delay in lodging 

the FIR.  He denied the suggestion that the accused was taken by 

the informant and handed over to him.  As per the CC TV footage, 
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the accused had entered on three times in the shop and on the last 

time the accused had lifted the parcel of saree.  Those sarees were 

recovered from the shop of Ajoy Das.  But he was not mad and 

accused.  He denied the suggestion that the accused was falsely 

victimized.   He  denied  the  suggestion  that  the  accused  had 

purchased  those  articles.   He  denied  the  suggestion  that  the 

accused have not given any statement.  He denied the suggestion 

that he has not investigated the case properly.  

13. P.W. Ajoy Das deposed that he knew the accused person 

who worked as hawker of clothes. On 06.09.14 the accused came 

to his shop and sold a parcel of saree with a consideration of Rs. 

5000/- out of which Rs. 4000/- was paid on the same day and the 

remaining one thousand would be payable in terms.  On 09.09.14 

the accused along with police came to his house and the witness 

came to know that the accused sold stolen article to him.  This 

witness showed the clothes which he purchased from the accused. 

His statement U/S 164 Cr.P.C. was recorded in the court with the 

help of police.  This witness has no knowledge that the article which 

he purchased to be stolen one. Ext-3 is the statement recorded U/S 

164  Cr.P.C.  and  Ext-3(2)  is  his  signature.   During  his  cross-

examination he deposed that he knew the accused person earlier 

but he purchased article from the accused only on one day.  Police 

informed him that the articles were stolen article.

14. From the evidence on the record and from the F.I.R. it is 

noticed  that  the  prosecution  entirely  depends  upon  the  CC  TV 

footage on the basis of which the accused was identified. But the 

prosecution has failed to exhibit and prove the said CC T.V. footage 

to  understand  that  it  was  the  accused  person  who had  actually 

lifted  the  parcel  of  saree  in  question.   On  the  other  hand,  the 

prosecution has also failed to furnish any legal document during the 

course of evidence that the article, that is, the saree was actually 

belong to the informant.  Again, according to the evidence of the 
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prosecution witness No.5  Anjan Das and prosecution witness No. 6 

Ajoy Das it is noticed that their signatures were obtained in blank 

papers which is marked as Ext-2.  Therefore, seizure was not made 

in accordance with law since the signatures were obtained upon 

blank papers.  Again, from the evidence of the prosecution witness 

No. 5 & 6 it is noticed that they have nowhere deposed that the 

accused had leaded and discovered the stolen article.  Turning to 

the evidence of the prosecution witness Ajoy Das, from whom the 

articles  were  actually  recovered,  it  is  noticed  that  he  has  also 

nowhere deposed that the accused had showed the articles in his 

shop.   But  from his  evidence it  is  noticed that  this  witness  has 

showed the clothes to the police.  Therefore, I am of the view that 

the police had not followed the procedure as required to be followed 

U/S 27 of the Indian Evidence Act., that is, leading to discovery.  It 

can be stated that the accused had not distinctly and voluntarily 

leaded the accused to discover the stolen article.  If I turn to the 

plea of the defence that accused has purchased the article from the 

informant but in the same time he has deposed that he was falsely 

implicated  in  this  case.   But  the  fact  remains  that  it  is  the 

prosecution who has to prove its case beyond all reasonable doubt. 

15. In this case, I am of the view that there may be two 

views that – one goes against the accused person and in the other 

view it favours the accused person.  When two views are believable, 

then  in  view of  criminal  jurisprudence,  benefit  of  doubt  goes  in 

favour of the accused person.  Therefore, I am of the view that the 

accused  is  required  to  be  acquitted  on  benefit  of  doubt. 

Accordingly, the accused is acquitted.  As the prosecution has failed 

to prove the case against the accused person beyond all reasonable 

doubt.

16. Accordingly the accused is acquitted and set at liberty. 

His bail bond shall remain in force till expiry of the appeal period. 
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Since, accused has made no claim over the alleged stolen articles 

thus, it given to the informant.

17.  Given under my hand and seal of this court on this 30th 

day of January, 2017.  

Dictated & corrected by me:

Chief Judicial Magistrate,
Kamrup, Guwahati.

Chief Judicial Magistrate,
Kamrup, Guwahati.

Typed by:
U. Talukdar, Stenographer.
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A P P E N D I X

(A) Prosecution Witnesses:  

1. Sri Girish Sharma
2. Sri Ratan Kr. Sharma
3. Sri Bijoy Sharma
4. Sri Saikendra Jain
5. Sri Anjan Das
6. Sri Ajoy Das
7. Sri Sarat Das

(B) Defence Witness  :         Nil

(C) Court Witness:               Nil.

(D) Prosecution Exhibit:  
1. F.I.R.
2. Seizure list
3. Charge-sheet
4. Statement of accused

(E) Defence Exhibit  :          Nil

(F) Court Exhibit:              Nil

(G)    Material Exhibit:       Nil.

Chief Judicial Magistrate,
Kamrup, Guwahati.
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