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IN THE COURT OF ADDITIONAL DISTRICT JUDGE, NO. 1, 
KAMRUP (METRO): : GUWAHATI.

 PRESENT  : Mrs. Suchandra Bhattacharjee, 
Addl. District Judge, No.1
Kamrup(M), Guwahati 

MISC.  APPEAL  NO. 15 OF 2016

The Managing Committee, 

Rabindra Vidyapith High School

Represented by its Secretary cum Head Mistress Mrs. Swapna 

Dhar  having  its  office  at  Triangular  Colony,  P.O.  Pandu, 

Guwahati-12, Kamrup (M), Assam.

               …..  Appellant.

 

-Versus-

1. The Managing Committee, 

Rabindra Vidyapith M.E. School,

Represented by its  Secretary cum Head Mistress having its 

office at Triangular Colony, P.O. Pandu, Guwahati-12, Kamrup 

(M), Assam. 

2. Smt. Parul Devi,

Headmistress  cum  Secretary,  Rabindra  Vidyapith  (M.E.), 

School.  C/o  Rabindra  Vidyapith  M.E.,  School,  Triangular 

Colony, P.O. Pandu, Guwahati-12, Kamrup (M), Assam. 

            ...   Respondents.
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ADVOCATES WHO APPEARED IN THIS CASE ;  

For the appellant -  Mr. A.K Rai.

For the respondents - Mr. Gunin Kakati.

Date of Argument     :  18.01.2017.
Date of Judgment    :   30.01.2017.

J    U    D    G    M    E    N    T

1] The appellant preferred the instant appeal challenging the legality, 

validity and propriety of the order dated 14.06.2016, passed by learned Munsif no.1, 

Kamrup,  Guwahati  in  Misc  (J)  case  no.219/2015  arising  out  of  T.S  136/2015, 

whereby the learned lower court rejected the prayer for temporary injunction under 

order 39 rule 1 and 2 of C.P.C, as sought by the appellant (hereinafter referred as 

petitioner) in the aforesaid case, against the respondent (hereinafter referred as 

opposite parties).

2] The petitioner instituted the petition seeking temporary injunction 

against the opposite parties under order 39 rule 1 and 2, in the aforesaid suit,  

wherein the petitioner  sought a  decree for  permanent  injunction restraining the 

opposite parties, its servants, agents, workmen and associates etc. from entering 

and carrying out any construction forcibly and illegally and from causing any kind of 

nuisance,  threat  and  annoyance  to  the  petitioner  in  respect  of  the  land  as 

mentioned in the schedule ‘B’ of the petition. 

3] The case of the petitioner is that the petitioner has been running a 

High School in the name and style of Rabindra Vidyapith High School since 1976 

which is a venture School and for the purpose of running the School, the petitioner 

had  entered  into  an  Agreement  for  Licence for  Temporary  Occupation with  the 

Northeast Frontier Railway for land measuring 1411.803sqm i.e. 14431 sq ft  i.e. 

about 1 Bigha as described in the Scheduled-A of the petition and the N.F Railway 



3

had  allowed  the  petitioner  to  construct  School  premises  over  the  Schedule-A 

premises  subject  to  payment  of  Licence  fee.  The  said  agreement  have  been 

renewed from time to time and the petitioner have been paying the licence fee to 

the N.F. Railway regularly without any default and the last, agreement between the 

petitioner and the N.F. Railway had been entered on 25.7.2008 which was valid till 

31.3.2009 and thereafter  the Petitioner  vide Letter  dtd.  15.03.13 had submitted 

proposal for renewal of the Agreement dtd. 25.07.2008, which is pending disposal, 

but the N.F. Railway have been accepting the License fee from the Petitioner after 

every  one/two years,  as  such the Agreement  dtd.  25.07.2008 is  deemed to  be 

extended. The N.F. Railway has been receiving the Licence fee for one and/or 2 

years together. After taking the premises on License, the petitioner has constructed 

four side boundary walls and Assam Type semi-R.C.C. structures consisting of 4 

Class rooms and 2 Administrative rooms over the Scheduled-A land and remaining 

land was left for playground. The opposite parties have also been running a School 

in the name and style of Rabindra Vidyapith M.E., School and the land under their 

occupation is situated on the Southern side of the Schedule-A land and the land 

under occupation of the petitioner and the opposite parties are separate by 12 ft. 

That  on 09.03.15,  the opposite  parties taking advantage of  the absence of  the 

representatives of the petitioner, at early hours, illegally broke open the lock of the 

front gate of the petitioner and started some construction by engaging labours over 

part  of  the  Schedule-A  land  which  is  described  in  Schedule-B  of  the  petition 

(hereinafter  referred as suit  land),  who were managed to be driven out by the 

petitioner but the opposite party no. 2 and her associates along with labourers had 

again entered the Scheduled-A land and wanted to work forcibly with a view to 

occupy the Schedule-B land but upon intervention of other staffs and neighbouring 

people, the opposite party no. 2 and her associates alongwith labourers left the 

Schedule-A  premises  and  having  no  option  the  petitioner  no.  1,  through  its 

Headmistress  had  lodged  an  F.I.R.  dtd.  10.3.2015  with  the  officer-in-charge, 

Jalukbari Police Station and upon receipt of the F.I.R. dtd. 10.3.2015, the same was 

registered as Jalukbari P.S. Case No. 205/15, U/S. 447/427/506/34 I.P.C., but no 

action  was  taken  by  the  police  against  the  illegal  acts  of  the  opposite  parties. 

Thereafter, again on 24.06.2015, the opposite parties  alongwith 6 to 7 labourers 

came to the Scheduled-A land forcibly and started dumping building materials over 

the Schedule-A premises,  with a view to start  construction over  the Schedule-B 

land,  but  on  being  protested  by  the  petitioner’s  representative  and  its  staffs 
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members, the opposite parties failed to start construction work, but before leaving, 

the opposite parties threatened the petitioner’s representative, that within 7 days, 

the opposite parties shall again come to the Scheduled-A premises and occupy the 

Schedule-B land and if any representatives of the petitioner, comes on the way, then 

they will face dire consequences. Hence, as the opposite parties, without having any 

right and interest over the suit  land, tried to dispossess the petitioner from the 

same, therefore, the petitioner without having any alternative instituted the petition 

against the opposite parties seeking temporary injunction.

4] The  case  of  the  opposite  parties,  on  the  other  hand,  is  that 

Ravindra Vidya Pith L.P School, was started in a dilapidated Godown of N.F Railway 

at  Triangular  colony,  Pandu  in  the  year  1960  by  the  public  of  the  locality  and 

thereafter,  started one Night High School  in the year  1963, named as Ravindra 

Vidyapith High School and also started one M.E. School in the year 1966 named as 

Ravindra Vidyapith M.E. School. All the said three schools were doing their classes in 

the  same  dilapidated  Godown  House  of  N.F.  Railway.  L.P  school  continued  in 

morning shift, M.E. school in day shift and night school in evening shift. Thereafter, 

the night High School constructed separate school house for them at the northern 

boundary of the said Godown house and started classes there. All the said schools 

though having separate identity are continuing with the common banner “Ravindra 

Vidyapith” and all the schools are at triangular colony, Pandu. The area of the land 

shown in Schedule A of the petition is not 1411.803 sq. meter but it is 411.803 sq. 

meter and that the boundary of the schedule B of the petition are not correct. In 

fact  in  North  there  is  the  Assam Type  Semi  R.C.C.  rooms  constructed  by  the 

opposite parties and in the South there stands the boundary wall constructed by the 

Opposite parties. That in the year 1977, the N.F. Railway Authority, considering the 

position that three schools in the common identity of Ravindra Vidyapith are running 

in a small space, sanctioned Licence of an area of 411.83 sq. m. being plan no. 

L/5/78 on yearly rent basis to Ravindra Vidyapith and the Headmaster of Ravindra 

Vidyapith M.E. school executed the proposed plan and licence agreement with N.F. 

Railway. Receiving possession Ravindra Vidyapith M.E. School covered the Licenced 

plot of land with brick wall and filled earth there. Thereafter, the M.C. of Ravindra 

Vidyapith M.E. School considering the difficulties faced by their students in getting 

admission after completion of M.E classes, started one High School and named the 

same as Ravindra Vidyapith High School in the year 1979 and  by constructing a 
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school house there in the Licenced plot of land and by purchasing all furnitures etc. 

necessary  for  a  school  by  the  fund  of  the  M.E  School,  started  the  classes  of 

Ravindra Vidyapith High School there with the Teaching staff of the M.E School and 

later on appointed teaching staff for the High School. On 28-02-98, the Head master 

cum Secretary of Ravindra Vidyapith M.E. School appointed Smt. Swapna Sen (now 

Smti Swapna Dhar) as the Asstt. Teacher of Ravindra Vidyapith High School. The 

salaries for the staff of Ravindra Vidyapith High School were also paid by Ravindra 

Vidyapith M.E. School Fund. In the year 2004, Ravindra Vidyapeeth L.P. School after 

receiving  Fund  from the Local  Member  of  Parliament,  started  constructing their 

school building by the side of the School Building of Ravindra Vidyapith High School, 

but the M.C. of  Ravindra Vidyapith High School resisted the  construction for  which 

on 27-6-04 a meeting of all the four school was held wherein, it was decided to 

construct the L.P. School building by the side of the high School. Accordingly, the 

M.C. of the L.P. School constructed their school building and continuing their classes 

there.  In  the  year  2005,  Axom  Sarba  Siksha  Abhijan  Mission  granted  fund  to 

Ravindra Vidyapith M.E. School, receiving which the M.C. of the school demolished 

the old dilapidated Godown House and constructed M.E. school building there and 

classes are still going on there. That on 30-01-2006, the Head Master of Ravindra 

Vidyapith High School  took over  all  the charges and school  records of  Ravindra 

Vidyapith High School from the Head Master of Ravindra Vidyapith M.E School and 

started running the High School independently. That though in the year 2008, the 

petitioner managed to make an agreement with the N.F Railway authority for the 

said plot No. L/5/78, but the N.F Railway authority later on corrected the name of 

Licencee as Ravindra Vidyapith and gave letter confirming the name of Licencee for 

the said land as Ravindra Vidyapith. The said Licence Agreement executed on 2008 

has been manipulated by making the area of land as 1411.803 sq. m in place of 

411.803 sq. m.  The N.F Railway authority is making renewal Licence agreement for 

the said Licenced Plot No. L/5/78 for 411.803 sq. m. of land with Ravindra Vidyapith 

and the Ravindra Vidyapith M.E School is paying the Licence fee to the Railway 

authority regularly in the name of Ravindra Vidyapith. Thus, the land so licenced is 

in possession of Ravindra Vidyapith M.E. School. That on 05-10-2012 Axom Sarba 

Siksha Abhijan  Mission granted fund of Rs. 5,89,600/- to  Ravindra Vidyapith M.E. 

School ( the Opposite Party No. 1) for construction of  Headmaster Cum store Room 

and on 13-12-2014 a meeting of the S.M.C members of the school, teaching staff, 

guardians  of  students  and  Local  persons  was  held  wherein,  it  was  decided  to 
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construct the allotted Head Master cum store Room of the school. Accordingly, on 

08-03-2015, the O.P no. 1, started construction of the Headmaster cum store room 

on the vacant space by the side of the High School which land is the schedule B 

land of the petition. Thereafter, suddenly on 09-03-2015, the Headmistress of the 

petitioner  school  and  her  husband  accompanied  with  some  other  persons 

demolished the construction forcefully and illegally in absence of the persons of 

opposite parties. Thereafter, the Headmistress of the petitioner school lodged an 

F.I.R. before the Jaukbari P.S with false allegations and malafide intention to save 

themselves from the legal action against the forceful demolition of construction, for 

which  the  opposite  parties  had  to  lodge  an  F.I.R.  for  the  said  demolition  of 

construction and thus a dispute arose amongst the four schools.   

5]        After hearing both the learned counsels and perusing the materials 

on record,  the learned lower court  rejected the prayer  for  temporary  injunction 

under order 39 rule 1 and 2 of C.P.C, as sought by the petitioner vide its order 

dated 14.06.16. 

6] The petitioner on being aggrieved against the aforesaid order of 

the  learned  lower  court,  impugned  the  same  by  preferring  the  instant  appeal, 

mainly on the following grounds: for that the impugned order is bad in law, cryptic 

and  devoid  of  reasons,  for  that  the  learned  trial  Court  failed  to  consider  the 

provision of O. 39 Rules 1 & 2 of the C.P.C. in its true spirit, for that the learned 

lower court failed to consider that if the petitioner is evicted during the pendency of 

the suit then the purpose of the main suit will be frustrated, for that the learned 

lower court failed to consider that in order to grant a relief of injunction it is duty of 

the court to see that there is prima facie case to go for trial and not prima facie 

success by which the petitioner will succeed in his case, for that the learned lower 

court failed to consider the cross examination of the respondent No. 2, for that the 

impugned  order  is  bad  as  the  learned  court  below  held  that  the  balance  of 

inconvenience is in favour of the respondent but the learned court failed to consider 

that if during the pendency of the suit the appellant is evicted then the balance of 

inconvenience  will  be  in  favour  of  the  appellant  and  the  appellant  will  suffer 

irreparable loss and injury which cannot be compensated and measured in terms of 

money.
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7] Heard the learned counsels  for both the sides and perused the 

materials on record as well as the impugned order. 

8] The learned counsel for the petitioner, Mr. A.K Rai, submitted that 

the learned lower court without taking into consideration the cross examination 

of the opposite party, who categorically admitted that the appellant/petitioner is 

having possession over the disputed land/suit land, rejected the prayer of the 

appellant/petitioner. Learned counsel further submitted that in the instant case 

the petitioner sought permanent injunction in the main suit and though there is 

no  relief  sought  in  respect  of  the  declaration  of  the  right  oPf  the 

petitioner/appellant over the suit land, the said fact does not disentitle him from 

seeking temporary injunction. In support of his contention, the learned counsel 

relied on the decision of Hon’ble Apex Court reported in AIR 1983 Supreme Court 

742, AIR 2008 Supreme Court 2033 as well as on the decision of the Hon’ble 

Gauhati High Court reported in 1983 1 GLR 443 and AIR 1982 Gauhati 69.

9] On the other hand, the learned counsel for the opposite parties, 

Mr Gunin Kakati, submitted that the learned lower rightly passed the impugned 

order. It is submitted that the opposite parties categorically denied the right and 

interest of the petitioner over the suit land and in that event, the failure of the 

petitioner to seek any declaration of its any right and interest over the suit land 

disentitles him from seeking any sort of injunction over the suit land. In support 

of  its  contention,  the  learned  counsel  relied  on  the  decision  of  the  Hon’ble 

Allahabad High Court as reported in AIR 1995 Allahabad 418 and Gauhati High 

Court reported in 2016 (1) GLT 222.

10] It is pertinent to mention that a court while dealing with a petition for 

temporary injunction has to primarily rely on the documents and the averments 

made in  the relevant  petition being filed  by the petitioner  and the objection 

petition  filed  by  the  opposite  party,  the  contents  of  both  of  which  are  duly 

supported by an affidavit. It appears that the petitioner in its petition stated that 

the petitioner has been running a High School in the name and style of Rabindra 

Vidyapith High School since 1976 which is a venture School, and for the purpose 

of running the School, the petitioner had entered into an Agreement for Licence 

for Temporary Occupation with the Northeast Frontier Railway for land measuring 

1411.803sqm i.e. 14431 sq ft i.e. about 1 Bigha. On the other hand, it appears 
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that  the  opposite  party,  in  its  objection  petition,  categorically  denied  the 

existence of Rabindra Vidyapith High School (petitioner) since 1976 and also the 

fact  of  any  agreement  being  entered  between  the  petitioner  and  Northeast 

Frontier Railway. The categorical fact as brought by the opposite party is that, 

Rabindra Vidyapith under its banner initially started running Rabindra Vidyapith 

L.P  School  in  the year  1960,  in  a dilapidated Godown of North East  frontier 

Railway,  thereafter,  in  the  year  1963  started  Rabindra  Vidyapith  Night  High 

School and then in the year 1966, started Rabindra Vidyapith M.E School. Then in 

the year 1977, the N.F. Railway Authority, considering the paucity of space being 

faced by the aforesaid three schools, being run under the common identity of 

Ravindra Vidyapith, sanctioned Licence of an area of 411.803 sq. m. being plan 

no. L/5/78 to Rabindra Vidyapith and then the Headmaster of Ravindra Vidyapith 

M.E. school executed the proposed plan and licence agreement with N.F. Railway, 

and  after  receiving  possession,  Ravindra  Vidyapith  M.E.  School  covered  the 

Licenced  plot  of  land  with  brick  wall  and  filled  earth  there.  Thereafter,  the 

Managing  Committee  of  Ravindra  Vidyapith  M.E.  School  considering  the 

difficulties faced by their students in getting admission after completion of M.E 

classes, started one High School and named the same as Ravindra Vidyapith High 

School in the year 1979, by constructing a school house in the Licenced plot of 

land and by doing necessary expenditure for the school from the fund of the M.E 

School, with the Teaching staff of the M.E School and later on appointed teaching 

staff  for  the  High  School.  On  28-02-98,  the  Head  master  cum Secretary  of 

Ravindra Vidyapith M.E. School appointed Smt. Swapna Sen (now Smti Swapna 

Dhar) as the Asstt. Teacher of Ravindra Vidyapith High School. The salaries for 

the staff of Ravindra Vidyapith High School were also paid by Ravindra Vidyapith 

M.E. School Fund. It is further very categorically brought on record, that though 

in the year 2008, the petitioner managed to make an agreement with the N.F 

Railway authority for the plot No. L/5/78, but the N.F Railway authority later on, 

corrected the name of Licencee as Ravindra Vidyapith and gave letter confirming 

the name of Licencee for the said land as Ravindra Vidyapith.

11] It is pertinent to mention that a petitioner, seeking temporary injunction 

has to primarily satisfy the court, on the face of the record, that there is prima 

facie case for granting temporary injunction in his favour. In other words, the 

petitioner has to furnish sufficient materials / bring relevant documents on record 
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to show prima facie case for granting temporary injunction in his  favour and 

unless  the  petitioner  makes  out  a  prima  facie  case  for  granting  temporary 

injunction in his favour, the other two factors or settled principles, supposed to 

be considered for granting temporary injunction does not come into play. In the 

instant case, the materials on record as well as the submission of the learned 

counsel for the petitioner reveals that the petitioner in support of its case failed 

to give much reliance on its documents and instead mainly relied on the cross 

examination of Smt. Parul Devi, the opposite party no.2, whereby, she admitted 

that the suit land i.e. schedule B land (as mentioned in the plaint) is situated 

within the campus of the petitioner. It is pertinent to mention that the petitioner 

in support of its case neither brought any document showing its right over the 

suit land nor sought any relief, claiming declaration of its any right over the suit 

land.  It  appears  that  the petitioner  in  its  petition  categorically  stated that  it 

entered into an agreement with North East Frontier Railway in the year 1976 in 

respect  of  1411.803  sq  m  but  failed  to  bring  the  said  document  (alleged 

agreement)  on  record.  It  appears  that  the  petitioner  neither  brought  any 

document on record to show its (Ravindra Vidyapeeth High School) existence 

since 1976 nor any document in respect  of  entering into an agreement with 

North East Frontier Railway regarding the aforesaid land. It is further pertinent to 

mention that the petitioner while cross examining opposite party no.2, nowhere 

either disputed the fact as brought by the opposite party in its objection petition,  

that the N.F. Railway Authority sanctioned Licence of an area of 411.803 sq.m. to 

Rabindra  Vidyapith,  and  not  to  Ravindra  Vidyapith  High  School  or  has  not 

disputed  the  fact  that  Rabindra  Vidyapith  initially  ran  Ravindra  Vidyapith  L.P 

School  then  Ravindra  Vidyapith  Night  High  School  and  thereafter  Ravindra 

Vidyapith M.E School or that the opposite party (Ravindra Vidyapith M.E. School) 

in the year 1979 started Ravindra Vidyapith High School in the Licenced plot of 

land by doing the relevant expenditure from the fund of the M.E School, with the 

Teaching staff of the M.E School and later on appointed teaching staff for the 

High  School.  The  petitioner  has  also  nowhere  disputed  the  fact  that  the 

petitioner  in  the  year  2008,  managed  to  make  an  agreement  with  the  N.F 

Railway  authority  for  the  plot  No.  L/5/78,  (suit  land)  but  the  N.F  Railway 

authority later on, corrected the name of Licencee as Ravindra Vidyapith.     
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12] It is pertinent to mention that in absence of any document, being 

furnished by the petitioner showing its right over the suit land, specifically the 

agreement vide which the petitioner allegedly entered into agreement with N.F 

railway in the year 1976 or any document showing its existence in the year 1976 

over the suit land, and its failure to seek any declaration of its right over the suit 

land, where its right  over  the suit  land has been categorically  denied by the 

opposite party in its objection petition, as well as its failure to challenge any of 

the facts as brought by the opposite parties in the objection petition, in denial of  

the right of the petitioner over the suit land, while cross examining the opposite 

party  no.2,  mere  admission  of  the  opposite  party  no.2,  that  the 

appellant/petitioner is having possession over the suit land, does not establish 

prima facie case for granting temporary injunction. 

13] Learned  counsel  for  the  petitioner  submitted  that  in  the  instant  case 

though there is no relief sought in respect of the declaration of the right of the 

petitioner/appellant over the suit land, but the said fact does not disentitle him 

from seeking temporary injunction. On the other hand, the learned counsel for 

the respondent submitted that in the instant case opposite parties categorically 

denied  the  right  and  title  of  petitioner  over  the  suit  land  and  as  the 

petitioner/appellant failed to seek any declaration of the title or any right over 

the  suit  land,  therefore,  the  petitioner/appellant  has  got  no  scope  to  seek 

temporary injunction over the suit land. It appears that the learned counsel for 

the appellant, in support of his contention, relied on the decision of Hon’ble Apex 

Court reported in AIR 1983 Supreme Court 742, AIR 2008 Supreme Court 2033 

and on the decisions of the Hon’ble Gauhati High Court reported in 1983 1GLR 

443 and AIR 1982 Gauhati 69. This court duly perused all the decisions as being 

furnished, but the perusal of the said decisions nowhere appears to suggest any 

remedy for the plaintiff/petitioner in a case, seeking temporary injunction, where 

he failed to seek declaration of right and title over the suit land, in the event of  

categorical  denial  of  his  title  and  right  over  the  suit  land  by  the  opposite 

parties/defendants.  This  court  also  perused the decision  of  the Gauhati  High 

Court reported in 2016 (1) GLT 222, as being relied on and furnished by the 

learned counsel for the opposite parties. In the aforesaid case, Hon’ble Gauhati 

High Court held that the suit for a decree of permanent injunction simpliciter 

would be maintainable, if there is no dispute as regards the title of the person 
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claiming to be in possession of the suit land. However, if the defendant disputes 

the title and possession of the plaintiff over the suit land, then in that event the 

plaintiff would not succeed in getting a decree of permanent injunction in the 

absence of  proof  being furnished  as  regards the title  and possession  of  the 

plaintiff over the suit land.

14] In view of the foregoing discussion, this court is of the opinion that the 

impugned order does not need any interference and hence the same is upheld.  

15] Send back the record of the lower court with the copy of this judgment. 

       Given under my hand and seal  of  this  court  on this  the  30th day of 

January, 2017.

Addl. District Judge, no.1,Kamrup (M), Guwahati.

Dictated & corrected by me:

Addl. District Judge, no.1, Kamrup (M), Guwahati.
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ORDER

30.01.17                     Appellant as well as the respondents are represented 

by their learned counsels. 

Judgment  is  prepared on separate  sheets  and tagged 

with the case record .The same is delivered in the open 

court today. 

This  court  is  of  the  opinion  that  the  impugned  order 

does  not  need  any  interference  and  accordingly  the 

same is upheld. 

With  the  foregoing observations  instant  appeal  stands 

dismissed, on contest. 

Send down the record of the lower court with the copy 

of this judgment.

Addl. District Judge no.1 Kamrup (M), Guwahati. 


