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IN THE COURT OF THE SESSIONS JUDGE : KAMRUP(M)

AT GUWAHATI

 

  

Present:  Md. M. Ahmed,
                   Sessions Judge,
                   Kamrup(M), Guwahati.
 

  

                                    Criminal Revision      No. 57      of 2014  

 

  

          The revision has been filed against the order dated 31.07.2014, passed 

by the learned A.D.M., Kamrup (M) at Guwahati in Misc. Case No. 81m   /2014.

  

         1.  Syed Isha Hoque

         2. Syeda Ashiya Begum

                                                                              ............  Revision petitioners/

     2nd Parties

             - Vs – 

                                       Syeda Hamida Begum

                                                                                 .............Opp. Party/1st Party

 

Date of Argument     : 20.12.2016

Date of Judgment     : 05.01.2017

 Advocates who appeared in this case are:

Mr. B. Hussain      : Learned  Advocate for the Revision Petitioners.

Mr. A. Ali                    : Learned Advocate for the Opp. Party
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  J  U  D  G  M  E  N  T 

1. By  preferring  a   revision  under  Section  397  of  the  Code  of  Criminal 

Procedure,  1973,  revision/petitioner  namely,  Syed  Isaha  Hoque  and  his  wife 

Sayeda Ashiya Begum, both  residents of Hedayatpur P.S. Latasil, Guwahati-3, 

district Kamrup(M), have  called  in question the legality and propriety of the 

order dated  31.07.2014, passed by the learned ADM, Kamrup(M), Guwahati, who 

by drawing up a proceeding under Section 133 of Cr.P.C., relating to the  Misc. 

Case No. 81m /2014 directed the revision petitioner/2nd party in that proceeding 

to remove all obstruction from the passage and to connect electricity and water 

supply to the 1st party (O.P. in this case), Syeda Hamida Begum/ wife of Syed 

Inamul Hoque of  the same address. 

2. Upon attentive perusal of called for   case record, it has surfaced that the 

O.P./1st party filed a petition under Section 133 of Cr.P.C. before the learned Addl. 

District Magistrate, Kamrup(M), Guwahati on 15.03.2014  with a claim that her 

husband is a co-pattadar of land measuring 2.2 Are and 2.06 Are  of K.P.patta 

No. 104 and 42 at village Sahar Sarania Part-I ; there is a common gate used by  

the 1st party. The 2nd party with intent to grab the entire land, harassed and 

tortured   the 1st  party on 13.08.13 intending to dispossess  the 1st party. It is 

further alleged that the revision petitioner tried to construct a bathroom inside 

the boundary area and he also used to lock the common entrance gate for the 1 st 

party and her family and thus the 1st party/respondent approached the learned 

court for a direction to the revision petitioner to remove the unlawful obstruction 

from  the  main  gate  and  to  allow  the  1st party/respondent  and  her  family 

members to use the main gate. 

3. The case  record further revels  that upon receipt of said petition, the 

learned court of ADM, Kamrup(M), Guwahati called for a police report and on 

receipt of the same dated 21.03.2014, by exercising power  under Section 133 

Cr.P.C. the learned court drew up a proceeding in Case No. 81m /2014on 31.07.14 

over a plot of private patta land and residential house and private gate covered 

by K.P.Patta No. 104 and 42 of Sahar Sarania Part-I. It is alleged by the revision 

petitioner that the order passed was ex-parte and it was passed behind their 

back and vide the said conditional ex-parte order 31.07.14 directed the 2nd party/ 
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revision petitioner to remove all constructions from the private passage as well as 

to connect the electricity and water supply to the respondent/opposite party  for 

15 days or to show reason as to why the exparte order should not be made 

absolute dated 31.03.214. 

4. It is contended  by the revision petitioner that the learned Addl. District 

Magistrate passed the said conditional order dated 31.07.2014 excercising power 

under Section 133 Cr.P.C., on the facts asserted in the petition dated 15.07.14 

which  is  purely  private  dispute  over  private  patta  land  and  dwelling  house 

belonging to 2nd party/revision petitioner and there is no  any public nuisance or 

Public dispute and as such provision under Section 133 of Cr.P.C. is not attracted .  

It is further contended that the revision petitioner/2nd filed objection on 22.08.14 

where-under they have denied existence of any public right or public dispute over 

the said land, gate passage and residential houses belonging to the 2nd  party and 

they further asserted that the 1st party/opposite party has no any right over the 

said land and residential house and gate. As such proceeding under section 133 

of Cr.P.C. is not maintainable against the 2nd party/ revision petitioner. It is further 

contended  that  the  conditional  order  where-under  direction  was  made  for 

connection of electricity and water supply to the house is outright illegal as the 1st 

party/opposite  party  did  not  pay  for  the  same.  It  is  further  contended  land 

measuring  2.06  covered  by  Dag  No.  363  (New),   Patta  No.  42  and  land 

measuring 2.02 Are covered by Dag No.  364 9New),75 (Old),  K.P.  Patta No. 

104(new)/257(old) i.e. 1 Katha 10 lechas land is situated at Sahar Sarania Part-I 

Mouza Ulubari district Kamrup(M) originally belonged to Late Syed Khalid who 

was the father of revision petitioner No.1 and he was  absolute owner of that 

land.  It is also contended  that the there was partition and distribution of  said 

land amongst the legal heirs of Syed Khalid under Mohammedan Law and as per 

distribution of shares, revision petitioner has been possessing his share of 8.75 

lechas out of total land covered by Dag No. 363 by living there by constructing a 

dwelling  house within  specific  boundary  and other  shares  land pattadar  Late 

Joynal  Bibi  (share)  covered by Dag No.  363,  364 within  a specific  boundary. 

Feroza  Khatun,  (daughter)  had  4.37  lechas  in  Dag  No.  364  within  a  certain 

boundary. It is further contended that during his life time, original pattadar Syed 

Khalid  gave  marriage  of  his  daughter  Solema  Khatun,  with  one  Jamaluddin 

Ahmed of  Village Guiya,  Kendukona and since then Solema Khatun has been 
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residing there in her husband’s house in that village with her family and she had 

never  possessed her  share  of  father’s  land.  It  is  also contended that  Feroza 

Khatun (daughter) was married to one Aiyazuddin Ahmed of Chandmari and she 

has been living there with her husband and children and had never possessed 

share  of  her  land  on  her  father’s  property.  It  is  further  contended  that 

subsequently she sold their share to revision petitioner  in the year 1988 and 

since then they have no right over the said property. It is further contended that 

Late Joynal Bibi, Late Solema Khatun and Late Feroza  Khatun during their life 

time sold out their shares of land measuring 12½  lecahs to revision petitioner 

No. 2 Syeda Ashiya Begum  in need of money and settled their shares which the 

revision  petitioner  No.  2  purchased  by  valuable  consideration  through  to 

constituted lawful power of attorney by executing a katcha Sale Deed, executed 

by them in favour of revision petitioner No.2 long back in the year 1968 and the 

said land 12½ lechas  covered by Dag No. 363 (new), 76 (Old) of K.P. Patta No. 

42 (New), 257(Old) and Dag No. 364, Patta No. 104 of  Sahar Sarania Part-I 

Mouza Ulubari till today separately having constructed dwelling house within the 

boundary. It is further contended  that revision petitioner No. 1 Syed Isha Haque 

has been possessing remaining plot of land measuring 8.75 lechas of K.P. Patta 

No. 104 (New), 257(Old) within a specific boundary constructing rented houses 

and  letting  out  those  houses  to  the  tenants  having  GMC  holding,  electricity 

connection, water supply connection by regularly paying GMC taxes, electricity 

bills  with the knowledge of  all.  It  is  further contended that  the learned ADM 

made no enquiry under the matter and he has illegally passed the conditional 

vague order    directing to remove all obstruction and to connect electricity and 

water supply to the 1st party/opposite party over  the private  land/residential 

house of revision petitioner when the 1st party did not pray for connection of 

electricity and water supply of the house. The revision petitioners feel aggrieved 

and dissatisfied order dated 31.07.2014, passed by the learned ADM in Misc. 

Case No. 81m /2014 and they have challenged the same on various grounds. 

According to them the learned court misconceived the provision of Section 133 of 

Cr.P.C and exercised the power in the matter of private dispute over private patta 

land and dwelling house  which is quite illegal, bad in law without jurisdiction. It  

is further contended by the revision petitioner that the learned ADM has wrongly 

and erroneously passed the impugned order under Section 133 of Cr.P.C. in gross 

violation of law directing the revision petitioner/2nd party to connect electricity 
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and water supply to the house without considering the fact that 1st part/opposite 

party   herself in her petition did not pray for any such direction. It is further  

contended that  Section 133  of Cr.P.C. does not apply to private dispute  or 

nuisance and as such proceeding under Section 133 of Cr.P.C. cannot be drawn 

over private patta land and dwelling house. 

5. I have considered in all such matter in the light of materials in the case 

record ; in this case the revision petitioner have challenged the conditional ex-

parte order passed by the learned ADM in exercise of power  under /section 133 

of  Cr.P.C. This section comes under heading (B)-public nuisance and it reads 

under:

6. S. 133. (1) Whenever a District Magistrate or a sub-divisional Magistrate 

or any other Executive Magistrate specially empowered in this behalf by the State 

Government, on receiving the reportof a  police officer or other information and 

on taking such evidence (if any) as he thinks fit, considers-

(a) that any unlawful obstruction or nuisance should be removed from any public 

place or from any way, river or channel which or may be lawfully used by the 

public; or 

(b) that the conduct of any trade or occupation or  the keeping of any goods or 

merchandise, is injurious to the health or physical comfort of the community, and 

in consequence such trade or occupation should be prohibited or regulated or 

such goods or merchandise should be remove or the keeping thereof regulated; 

or ……………………………………….. 

7. Thus from the above it is apparent that to bring in application of Section 

133 Cr.P.C. there must be immediate danger to the property and consequential 

nuisance to the public. The object  and purpose behind Section 133 of the code is 

essentially to prevent public nuisance and involve   a sense of urgency in the 

sense  that   if  the  Magistrate  fails  to  take  recourse  immediately,  irreparable 

damage would be done to the public. This provision of the Section can be used 

only settlement of dispute in relation of public right. Unless nuisance is created at 

a public place, section 133 does not apply and no order can be passed under this 

section. 
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8. Upon bare perusal of  the called for case record, it is apparent that the 

dispute in between the parties is purely civil in nature. The grievance of the 1st 

party/opposite party is that the revision petitioner used to lock the main entrance 

gate and when her family approached the revision petitioner to open the gate, 

they threatened them with  dire  consequence.  It  is  also  alleged  that  revision 

petitioner  has  also  disconnected  the  electricity  line  and  when  the  1 st 

party/opposite party applied for fresh connection of electricity in her residence, 

they illegally restrained the officiasl  who came on a particular day to provide 

connection for electricity in her residence. In such circumstance the learned court 

could not have drawn up a proceeding as from the record it is apparent that the 

gate was not used by general public ; rather it was used by two rival groups. The 

learned trial Court has misconceived and misread the provision of Section 133 

Cr.P.C. . The Magistrate can pass  an order for removal of obstruction or nuisance 

under section 133 Cr.P.C. road, of water chanel etc. by the public. Thus from the 

record it is apparent  that the impugned order passed by the learned ADM suffers 

from serious illegality ; the dispute is purely civil in nature and in such matter 

remedy under section 133 Cr.P.C. does not lie. Having found merit this revision 

stands allowed and impugned ex-parte condition through which the proceeding 

under section 133 Cr.P.C  and certain directions were made against the revision 

petitioner are set aside. 

9. This revision stands disposed  of. 

10. Return the LCR along with a copy of this judgment to the learned 

court below.

11.       Signed, sealed and delivered in the open court on this 5th  day of 

January, 2017 at Guwahati. 

                                                                                      
(M. Ahmed)

                                                                              Sessions Judge, 
                                                                                         Kamrup(M), Guwahati 
 Dictated & corrected by me. 
  

         (M. Ahmed)
       Sessions Judge, 
    Kamrup(M), Guwahati


