
Page 1 of 6

TITLE SUIT NO:134 OF 2010
PLAINTIFF: SHRI ASWINI DEY Vs
DEFENDANTS: SHRI PRANAB BANNERJEE & ANR

Form no. (J) 2

Heading of judgment in original suit/ case

In the original court of the Munsiff No.1, Kamrup

Present: Yusuf Azaz

TUESDAY, the 20TH  day of DECEMBER,2011

TITLE SUIT NO.134/2010

1. SHRI ASWINI KUMAR DEY
                                                                                               Plaintiff v/s
                                                                                               Petitioner/s 
                                                   versus

2. SHRI PRANAB BANNERJEE & ANR
                                                                                              Defendant/s
                                                                                              Opposite 
party/s

This suit/ case coming on for final hearing on 3/12/2011 in the presence 
of –

SHRI D. NANDI, Advocate for the plaintiff; and

SHRI S. NATH for the defendant,

and having stood for consideration to this day, the court delivered the 
following judgment-
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JUDGMENT

1. The plaintiff has instituted this suit against the defendants for the 
declaration that he is the tenant and hence not liable to be evicted 
forcefully.

2. The plaintiff, Shri Aswini Kumar Dey would plead that he is the 
tenant in respect of the suit premise (more particularly described 
in the schedule B of the plaint) under the proforma defendant, the 
Pragjyotishpur  Shankar  Math  Trust.  The  plaintiff  would  plead 
that the suit premise is a trust property. According to the plaintiff 
his predecessor in interest was the tenant in respect of the suit 
premise under the said trust and after his death he became one of 
the tenants. The plaintiff would plead that he does not have any 
grievance against the defendant trust.

3. The plaintiff  would plead that  the defendant  no.1,  Shri  Pranab 
Kumar Bannerjee (hereinafter referred to as the defendant) claims 
himself to the be the legal heirs of the deceased, Suresh Chandra 
Bandopadhaya,  who created the said trust.  The plaintiff  would 
plead that the defendant threatens the plaintiff to dispossess him 
from the suit premise; hence this suit.

4. The defendant appeared and contested the suit by filing written 
statement. The defendant admitted that the suit premise is a trust 
property and further  admitted  that  the plaintiff  is  the tenant in 
respect of the suit premise. The defendant would contend that he 
is the successor in interest of the creator of the trust; as such he 
has every right to look after the trust property because he is a 
beneficiary under  the trust.  The defendant  would further  plead 
that the said trust is presently not under any trustee, because ne 
trustee is presently appointed; hence he being the beneficiary is 
entitled to look after the trust property (suit premise).

5. Upon the pleading of the parties my learned predecessor framed 
the following issues in this suit-

(1) Whether this court has jurisdiction to try the suit?
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(2) Whether the subject matter of the suit is covered by section 
92 of the CPC?

(3) Whether  the  defendant  has  any  interest  in  the  proforma 
defendant?

(4) Whether  the  defendant  has  threatened  to  dispossess  the 
plaintiff?

(5) Whether  the  defendant  is  a  member  of  Bandopadhayay 
family which created the proforma defendant trust?

(6) Whether the plaintiff is entitled to the relief (s) prayed for?

6. The  plaintiff  would  examine  himself  and  Tripti  Kana  Dey  in 
support  of  his  case;  whereas  the  defendant  did  not  adduce 
evidence in support of its case.

7. I have heard the parties.

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

8. Now let us discuss the materials on record and try to arrive at a 
definite finding as regards the issues in this suit-

ISSUE NO.1&2: Whether this court has jurisdiction to try the  
suit?//  Whether  the  subject  matter  of  the  suit  is  covered  by  
section 92 of the CPC?

9. The defendant would contend that the this court does not have the 
jurisdiction to try the suit because there is a specific bar provided 
under section 92 of the Code of Civil Procedure for a suit of this 
nature.

10.The close perusal of the section 92 CPC shows that under section 
92 of the CPC, the nature of suits which would be covered by the 
said section are those suits where is the question is regarding the 
functioning of the trust, or appointments of trustees etc; whereas 
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the instant suit is instituted for the protection of the tenant from 
illegal dispossession. In the instant case the question involved in 
the suit is not in respect f the functioning of the trust or regarding 
the appointment or otherwise of the trustees. 

11.Merely  because  the  property  in  the  suit  is  a  trust  property,  it 
would not change the nature and character of the suit from being 
a suit for the enforcement of the rights of a tenant to a suit of 
public nature as provided under section 92 CPC.

12.In view of the above discussion it is held that this court has the 
jurisdiction to try the suit  and further held that  this suit  is  not 
covered under section 92 of the CPC.

13.DECISION:   This  Court  has the jurisdiction to  try  the suit  and 
further this suit is not covered under section 92 CPC.

ISSUE NO.3 &5: Whether the defendant has any interest in the  
proforma defendant?// Whether the defendant is a member of  
Bandopadhayay family which created the proforma defendant  
trust?

14.The defendant would contend that he is the beneficiary under the 
trust; as such he has interest in the trust. 

15.The defendant has not appeared as a witness in the suit to depose 
as regards the relationship between him and the creator  of  the 
trust. The defendant side has not adduced evidence in this case, 
neither has he cross examined the plaintiffs’ witnesses. 

16.The burden to prove the fact that the defendant is the successor in 
interest of the creator of the trust lies with him, but the defendant 
has  failed  to  discharge  its  burden;  as  such  it  is  held  that  the 
defendant has failed to prove that he has any interest in the trust.

17.DECISION:   The defendant has failed to prove that  he has any 
interest in the trust.
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ISSUE  NO.4:  Whether  the  defendant  has  threatened  to  
dispossess the plaintiff?

18.The plaintiff  would plead that  the defendant  has threatened to 
dispossess the plaintiff.

19.The  plaintiff  would  depose  that  the  defendant  alongwith  his 
associates came to the suit premise and threatened to dispossess 
him.  The  plaintiff  was  not  cross  examined  by  the  defendant. 
There is nothing on record to doubt or disbelieve the plaintiff. In 
addition to the above the testimony of the plaintiff has remained 
unchallenged.

20.In view of the above it is held that the defendant has threatened to 
dispossess the plaintiff.

21.DECISION:   The  defendant  has  threatened  to  dispossess  the 
plaintiff.

ISSUE NO.6: Whether the plaintiff is entitled to the relief (s)  
prayed for?

22.In view of the discussions made above wherein it is held that the 
plaintiff is the tenant under the trust and that the defendant has 
threatened to dispossess the plaintiff from the tenanted premise it 
is held that the plaintiff is entitled to the relief of declaration that 
he  is  the  tenant  under  the  trust  and  further  that  he  cannot  be 
evicted forcefully.

ORDER

23.In view of the discussions made above and the decisions reached 
therein, the suit of the plaintiff is decreed on contest with cost. It 
is hereby declared that the plaintiff is the lawful tenant under the 
trust. It is further directed that the defendant will not forcefully 
evict  the  plaintiff  from  the  suit  premise.  The  defendant  is 
permanently restrained from forcefully evicting the plaintiff from 
the suit premise. The plaintiff is entitled to the cost of the suit 
from the defendant.
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24.Prepare decree accordingly.

Given under my hand and the seal of this court on this the 20th day of 
December, 2011 at Guwahati.

Yusuf Azaz, 
Munsiff No.1, Kamrup.
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