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TITLE SUIT NO: 253 OF 1997
PLAINTIFF: SMTI BINA MUKHERJEE & ORS Vs
DEFENDANTS: SMTI PARUL ROY & ORS

Form no. (J) 2

Heading of judgment in original suit/ case

In the original court of the Munsiff No.1, Kamrup

Present: Yusuf Azaz

FRIDAY, the 23RD  day of DECEMBER,2011

TITLE SUIT NO.253/ 1997

1. SMTI BINA MUKHERJEE & ORS
                                                                                               Plaintiff v/s
                                                                                               Petitioner/s 
                                                   versus

2. SMTI PARUL ROY & ORS
                                                                                              Defendant/s
                                                                                              Opposite 
party/s

This suit/ case coming on for final hearing on 9/12/2011 in the presence 
of –

SHRI G. MISHRA, Advocate for the plaintiff; and

SHRI B.K SHARMA for the defendant,

and having stood for consideration to this day, the court delivered the 
following judgment-
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JUDGMENT

1. The plaintiff has instituted this suit under section 6 of the Specific 
Relief  Act,1963  against  the  defendant  for  the  recovery  of 
possession of the suit premise. 

2. It would be pertinent to mention herein that during the pendency 
of the suit the original plaintiff, Nirmal Chandra Mukherjee and 
the original  defendant,  Jatin  Roy both died as such their  legal 
heirs  were  brought  on  record.  In  this  judgment  wherever  the 
words “plaintiff”  and “defendant” are used it  would mean and 
refer to the original plaintiff and the original defendant unless the 
context otherwise indicates.

3. The brief facts leading to the institution of this suit as is revealed 
from the plaint is that:

4. The  plaintiff  pleaded  that  he  is  the  owner  of  a  plot  of  land 
measuring about  12 Lessas  covered by Dag no.483 situated at 
Sahar Guwahati. The plaintiff further pleaded that there are a few 
houses  over  the  aforesaid  12  Lessas  of  land,  of  which  some 
houses are let out to different tenants. The plaintiff pleaded that 
the defendant is  also one of the tenant in a part of the Assam 
Type House  standing thereon.  The plaintiff  has stated  that  the 
defendant defaulted in the payment of rent as such he instituted a 
suit  for  his  eviction  from the  said  tenanted  premise  which  is 
pending for disposal.

5. The plaintiff had pleaded that there was a vacant part of land in 
the said 12 Lessas of land wherein the plaintiff had constructed 
kutcha plinth and temporary  ek chali  house,  but  the defendant 
forcefully  dispossessed  the  plaintiff  from  the  said  house  and 
occupied the same on 12/8/1997. The plaintiff had pleaded that 
the suit premise is different from the tenanted premise; as such 
the defendant is liable to be evicted from the suit premise. The 
plaintiff has more particularly described the suit premise in the 
schedule of the plaint which measures about 20feet x 161/2 feet 
(two and  a  half  lessas)  together  with  an  Assam type  ek  chali 
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house.  The  plaintiff  has,  therefore,  prayed  for  the  recovery  of 
possession of the said suit premise by evicting the defendant.

6. The defendant appeared and contested the suit by filing written 
statement.  The defendant  denied  that  he  forcefully  evicted  the 
plaintiff from the suit premise on 12/8/1997. The defendant has 
pleaded  that  he  is  the  tenant  of  the  plaintiff  and that  the  suit 
premise is a part of his tenanted premise. The defendant pleaded 
that he is in occupation of the suit premise as a tenant since the 
time of initiation of his tenancy; as such there is no question of 
dispossessing the plaintiff from the suit premise; hence prayed for 
dismissal of the suit.

7. Upon the pleading of the parties my learned predecessor in office 
framed the following issues in this suit-

(1) Whether there is cause of action for the suit?

(2) Whether the defendant  is  a trespasser  or  a tenant of  the 
plaintiff?

(3) Whether the plaintiff has been dispossessed?

(4) Whether the plaintiff is entitled to a decree as prayed for?

8. The  plaintiff  side  examined  as  many  as  two  witnesses  and 
tendered  some  documents  in  evidence;  whereas  the  defendant 
examined one witness.

9. I  have  heard  the  learned  counsel  for  the  parties.  The  learned 
counsel for the plaintiff would plead that it is evident from the 
perusal  of  the  evidence  on  record  that  the  defendant  has 
forcefully dispossessed the plaintiff. The learned counsel for the 
plaintiff  further  contended  that  the  plaintiff  instituted  a 
proceeding under section 145 CrPC which would prove that the 
defendant has forcefully dispossessed the plaintiff from the suit 
premise.

10.The learned counsel  for  the defendant,  on the contrary,  would 
contend that the plaintiff has failed to prove its case hence the suit 
is liable to be dismissed.
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DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

11.Now let us discuss the materials on record and try to arrive at a 
definite finding as regards the issues in the suit.

ISSUE NO.1: Whether there is cause of action for the suit?

12.The defendant pleaded that the plaintiff does not have the cause 
of action for the suit.

13.The brief facts of the cases of both the parties are narrated above 
and it is seen that the plaintiff has pleaded that the defendant has 
dispossessed from the suit premise; hence prayed for recovery of 
the same.

14.The  cause  of  action  is  nothing  but  a  bundle  of  material  facts 
which the plaintiff must allege and prove in order to succeed. In 
the instant case it is seen that the plaintiff has alleged that he is 
the  owner  of  the  suit  premise  and  that  the  defendant  has 
forcefully dispossessed him from the suit premise; as such it is 
held that the plaintiff has the cause of action for institution of this 
suit.

15.DECISION:   The  plaintiff  has  the  cause  of  action  for  the 
institution  of  this  suit;  as  such  this  issue  is  answered  in  the 
affirmative, in favour of the plaintiff.

ISSUE NO.2& 3: Whether the defendant is a trespasser or a  
tenant  of  the  plaintiff?//  Whether  the  plaintiff  has  been  
dispossessed?

16.Both the issues are taken together for discussion as the issues are 
interlinked and the discussion on one issue would determine the 
other issue.

17.The plaintiff  has  pleaded  that  the  defendant  is  a  trespasser  in 
respect  of the suit  premise;  whereas the defendant has pleaded 
that he is a tenant in respect of the suit premise.
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18.This is a suit under section 6 of the Specific Relief Act,1963. It is 
well settled that in a suit under section 6 of the Specific Relief 
Act,1963 the plaintiff has to prove that he was in possession of 
the suit premise within six months from the date of institution of 
the  suit  and that  he  was  forcefully  dispossessed  from the  suit 
premise. 

19.The original plaintiff died during the pendency of the suit as such 
his  legal  heirs  were  substituted.  The  original  plaintiff  as  such 
could not personally examine himself in the suit.

20.The  substituted  plaintiff,  Shri  Debasish  Mukherjee  (PW1) 
deposed  in  support  of  the  case  of  the  plaintiff.  The  PW1 has 
deposed that the defendant was a tenant in respect of a house in 
the said 12 Lessas  of  land,  but  the defendant  dispossessed the 
plaintiff  from about 21/2 Lessas of land. The PW1 has deposed 
that suit premise is measuring about 20 feet x 161/2 feet wherein 
an Assam Type house is standing measuring about 11 feet x 7 
feet. 

21.The PW1 has cross examined regarding the aforesaid suit premise 
and also regarding the tenanted premise  of  the defendant.  The 
PW1 has stated in his cross examination that the defendant took 
on  rent  one  room over  the  said  12  Lessas  of  land.  The  PW1 
would state in his cross examination that there are three rooms in 
the  existing  house  of  which one  room is  in  possession  of  the 
plaintiff and another one room is in possession of their servant 
and  the  remaining  one  room  is  the  tenanted  room  of  the 
defendant. 

22.In view of the above it is seen that according to the PW1, the 
defendant are the lawful tenants in respect of one room in the said 
12 Lessas of land.

23.The  plaintiff  side  had  proved  the  plaint  of  the  Title  Suit 
no.247/1997 which is instituted by the original plaintiff against 
the defendant herein for the eviction from the tenanted premise. 
The  said  plaint  is  marked  as  exhibit  5.  I  have  perused  the 
pleadings of exhibit 5. The perusal of the same shows that the 
original plaintiff has stated in the earlier plaint that the defendant 
is in occupation of two rooms together with a verandah on the 
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eastern part of Assam type house with CI sheet roof on monthly 
rent. 

24.It is seen from the above that the original plaintiff has admitted 
that the defendant was in occupation of two rooms and verandah 
as a tenant. 

25.In view of the above it is seen that there is a difference in the 
evidence of the PW1 and the admission of the original plaintiff in 
the plaint of Title Suit no.247/1997. The original plaintiff would 
state  that  the  defendant  is  in  occupation  of  two  rooms  with 
verandah; whereas the PW1 has deposed that the defendant is the 
tenant  in  respect  of  only  one  room.  The  above  discrepancy, 
according  to  me  is  a  material  and  discredits  the  PW1.  The 
admission of the original plaintiff in the exhibit 5 is believable 
because he was the person who inducted the defendant as tenant 
as such he could know as to in respect of which and how many 
rooms the defendant is a tenant. 

26.It is an admitted fact that the defendant was inducted as a tenant 
in the year 1975. The PW1 is aged about 27 years as on 2004 
(date  of  filing  examination  in  chief)  as  such  he  was  born 
sometime during the year 1977, which is after the commencement 
of  tenancy;  hence  he  could  not  have  been  present  when  the 
tenancy commenced and consequently his evidence regarding the 
tenancy cannot be believed when there is a contradiction between 
his version and the admission of the original plaintiff. 

27.In view of the above it is held that the defendant is the tenant in 
respect of two rooms and a verandah. 

28.In addition to the above the PW1 has deposed that he could not 
say for sure as to what is the exact location of the alleged 21/2 

Lessas of land from which the defendant allegedly dispossessed 
the plaintiff; as such it is seen that the PW1 is not sure about the 
identity of the suit premise. In view of the above the evidence of 
the PW1 regarding the alleged dispossession could not be relied 
upon, because he is not sure as to how many rooms were given on 
rent  and  further  as  to  where  is  the  exact  location  of  the  suit 
premise.
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29.The PW2, Shri Nitai Kumar Roy is the power of attorney holder 
of the original plaintiff and is one of the tenants of the plaintiff. 
The evidence of the PW2 cannot be relied upon because he is a 
mere attorney holder and the attorney cannot depose on behalf of 
others, but could depose only regarding the facts which are within 
his  knowledge.  There  is  no evidence  of  the  PW2 that  he  was 
present at the time of initiation of tenancy between the plaintiff 
and the defendant; as such his statements regarding the fact that 
the defendant are not the tenants of the suit premise cannot be 
relied upon. 

30.The PW2, Nitai Roy as an attorney of the original plaintiff had 
instituted the plaint in Title Suit no.247/1997 (exhibit 5) and in 
the said plaint he had stated that the defendant is the tenant in 
respect  of  two  rooms  and  verandah;  whereas  in  his  cross 
examination  he  would  state  that  he  sought  the  eviction  of  the 
defendant in the said suit (exhibit 5) from one room. 

31.In view of the above it  is  seen that  the PW2 has changed his 
statements  in this  suit  and has stated that  the defendant  is  the 
tenant  in respect  of  one room and has forcefully  occupied the 
other room; whereas in the exhibit 5 he stated that the defendant 
is the tenant in respect of two rooms and verandah. In view of the 
above it is seen that the evidence of the PW2 cannot be relied 
upon,  because  he  has  contradicted  himself  with  his  earlier 
statement and discredits self.

32.It is seen from the above that the plaintiff side has failed to prove 
that the defendant was a tenant in respect of one room and has 
forcefully evicted the plaintiff from the other room. In fact from 
the materials on record it is proved that the defendant is the tenant 
in respect of two rooms and verandah; as such it is held that the 
plaintiff  has  failed  to  prove  that  the  defendant  has  forcefully 
dispossessed the plaintiff from the suit premise (other room).

33.The documents tendered in evidence by the plaintiff do not prove 
that the defendant is the tenant in respect of one room only and 
that the defendant forcefully dispossessed the plaintiff from the 
suit  premise.  The  said  documents  are  not  at  all  relevant  in 
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deciding  the  factum  of  dispossession,  because  the  factum  of 
dispossession of a fact which could be seen.

34.In view of the above discussions it is held that the plaintiff has 
failed to prove that the defendant is a trespasser in respect of the 
suit premise.

35.DECISION:   The defendant is not a trespasser in respect of the 
suit premise; as such both the issues are answered in the negative, 
in favour of the defendant.

ISSUE NO.4: Whether the plaintiff is entitled to a decree as  
prayed for?

36.In view of the discussions made above and the decisions reached 
in the foregoing issues, more particularly the issues nos.2 and 3 
wherein it  is held that the plaintiff  has failed to prove that the 
defendant has dispossessed the plaintiff from the suit premise, it 
is held that the plaintiff is not entitled to the decree as prayed for.

ORDER

37.In view of the discussions made above and the decisions reached 
therein the suit of the plaintiff is dismissed on contest with cost. 

38.Prepare decree accordingly.

Given under my hand and the seal of this court on this the 23rd day of 
December,2011 at Guwahati.

Yusuf Azaz,
Munsiff No.1, Kamrup.
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