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IN THE COURT OF DISTRICT & SESSIONS JUDGE, KAMRUP, GUWAHATI 

 

 

 Present :- Dr. (Mrs) I. Shah 

 

 

 Criminal Appeal No. 74 of 2010 
 
 
Appellants :             

1. Monoj Baruah  

 S/o Sri Bimal Baruah 
 R/o Goral, Bhaktabari 

 P.S.- Azara 
 Dist :- Kamrup (Assam) 
 

2. Runjun Baruah 
 S/o Sri Biren Baruah 

 R/o Goral, Bhaktabari 
 P.S.- Azara 
 Dist :- Kamrup (Assam) 

 
3. Pranab Das (Nath) 

 S/o Sri Arun Nath (Birohu) 
 R/o Goral, Bhaktabari 
 P.S.- Azara 

 Dist :- Kamrup (Assam) 
4. Bimal Das 

 S/o Birahu Das 
 R/o Goral, Bhaktabari 
 P.S.- Azara 

 Dist :- Kamrup (Assam) 
 

5. Pradip Thakuria 
 S/o Late Mohan Thakuria 
 R/o Goral, Bhaktabari 

 P.S.- Azara 
 Dist :- Kamrup (Assam) 

 
6. Biswajit Thakuria 

 S/o Sri Ananta Thakauria 

 R/o Goral, Bhaktabari 
 P.S.- Azara 

 Dist :- Kamrup (Assam) 
 

7. Rantu Baruah  
 S/o Sri Late Har Prasad Baruah 
 R/o Goral, Bhaktabari 

 P.S.- Azara 
 Dist :- Kamrup (Assam) 
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8. Lachit Thakuria 
 S/o Sri Ananta Thakuria 

 R/o Goral, Bhaktabari 
 P.S.- Azara 

 Dist :- Kamrup (Assam) 
 

9. Binod Das  

 S/o Late Haren Das 
 R/o Goral, Bhaktabari 

 P.S.- Azara 
 Dist :- Kamrup (Assam) 
 

10. Lakhan Thakuria 
  S/o Sri Bangshi Thakuria 

  R/o Goral, Bhaktabari 
  P.S.- Azara 
  Dist :- Kamrup (Assam) 

 
11. Dhan Baruah 

  S/o Late Baikuntha Baruah 
  R/o Goral, Bhaktabari 

  P.S.- Azara 
  Dist :- Kamrup (Assam) 
 

12. Khagen Thakuria 
  S/o Late Kamaleswar Thakuria 

  R/o Goral, Bhaktabari 
 P.S.- Azara 
 Dist :- Kamrup (Assam) 

 
 

                                                 -Vs-                     
 
 

Respondent :    State of Assam 
 

 
 Date of Argument on  : 01-08-2011 
 

 
 Date of Judgment on  : 05-08-2011 

 
 
Advocates :- 

 
 

1. For the appellants : (1)  Mr. B. C. Das 
  (2) Mrs. M. Kalita 
  (3)  Mr. J. Goswami 

    
 

2. For the respondent  : (1) Sri Hare Krishna Deka 
   Public Prosecutor 
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J U D G M E N T 

 
 
 This appeal is preferred against the Judgment and 

Order dated 30-09-2010 passed by Mr. N. Akhtar, Judicial 

Magistrate, 1st Class in G.R. Case No. 410 of 2005 

convicting the appellants U/S 147/427 of I.P.C. and 

sentencing them to pay a fine of Rs. 1,000/- each I.D. S.I. 

for one month each for the offence committed by them U/S 

147 of I.P.C. and also to pay a fine of Rs.2,000/- each in 

default of payment of fine to under go simple imprisonment 

for 2 months each. 

 
 The prosecution case in brief is that on 29-01-2005 at 

about 11 P.M. the accused/appellants came to house 

compound of Hiren Baruah. They were armed with hammer, 

dao, spade, axe etc. They asked Hiren Baruah to come out 

from his house hurled abuses and then pulled down the 

brick boundary wall of the house. They also damaged the 

wall of one Amiya Baisya. F.I.R. being lodged O/C Azara 

P.S. registered a case and on completion of investigation 

submitted the charge-sheet U/S 147/427/506 of I.P.C. 

against the appellants. 

  

 During the trial five witnesses were examined by the 

prosecution. Learned trial court in conclusion of trial found 

the accused guilty and accordingly the accused persons 

were convicted and sentenced as stated earlier.  

 

 Out of 5 (five) witnesses examined by the prosecution 

P.W.-5 is the Investigation Officer, P.W.-3 and P.W.-4 have 

not supported the prosecution case in any way. They stated 

that they are not aware of any incident. The accused 

persons have convicted relying on the evidence of P.W.-1 

Hiren Boruah and P.W.-2 Amiya Baisya. 
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 P.W.-1 stated that the accused persons entered into 

the boundary of his house and pulled down his boundary 

wall. He informed the police over phone and after arrival of 

police, he lodged the F.I.R.  

 
 In cross-examination he admitted that there was 

meeting in the village to widen the village road. The 

accused were accompanied by other villagers. He further 

deposed that he has already erected the wall damaged by 

the accused persons. He also stated that accused damaged 

the wall of the Amiya Baisya also. 

 

 P.W.-2 Amiya Baisya a corroborating the evidence of 

P.W.-1 stated that the accused persons armed with hammer 

etc came and damaged his wall. The accused threatened 

him also, he alleged. He further stated that he along with 

Hiren Baruah (P.W.-1) went to police station in the night 

and lodged the information. P.W.-2 lodged separate F.I.R. 

 

 In cross-examination he admitted that the distance 

between his house and house of P.W.-1 is about 1 K.M. He 

further admitted that he did not see the accused persons 

causing damage to the wall of P.W.-1 However, he saw the 

broken wall later on. The contradicting his own evidence 

stated that he did not go to police station along with P.W.-1 

but he met P.W.-1 at the police station. The accused 

persons pulled down the wall of 70 to 90 feet in length and 

they took twenty minutes to cause the mischief.  

 
 P.W.-5 the Investigating Officer visited the place of 

occurrence on next day after the F.I.R. was lodged. He did 

not seize any article from the place of occurrence. He found 

the wall of Amiya Baisya broken. 
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 In transpires from the above evidence that P.W.-2 did 

not see the wall of P.W.-1 was broken by the accused 

persons. 

 

 It is also an admitted fact that the villagers decided 

that size of village road should be widened. Although P.W.-2 

stated that the accused person came to his house 

compound armed with spade, axe, hammer, P.W.-1 did not 

state so. P.W.-1 stated that in the night police came on 

receipt of his telephonic message. Next day he lodged the 

F.I.R. P.W.-2 stated that in the night itself he and P.W.-1 

went to police station and lodged the information. 

 

 P.W.-5 the Investigating Officer visited the place of 

occurrence and found the boundary was of Amiya Baisya 

broken. For the damage caused to wall of Amiya Baisya a 

separate F.I.R. was lodged as stated by P.W.-1 and P.W.-2. 

Interestingly, P.W.-5 did not seize any piece of broken wall 

or bricks from the site of occurrence. P.W.-3 Manik Thakuria 

and P.W.-4 Chandra Medhi of the same locality have stated 

that they do not know of any incident. They were not 

declared hostile. Nothing was elicited from them that they 

even saw the damage caused to the wall of the P.W.-1 or 

P.W.-2. 

 

 From the cross-examination of P.W.-1 it reveals that 

there was village meet wherein it was decided that size of 

the road should be widened. The defence case is that   

P.W.-1 and P.W.-2 to oppose that decision, lodged the 

F.I.R. against the accused person. P.W.-1 has made an 

omnibus allegation against the accused persons. P.W.-1 also 

admitted that the villagers accompanied the accused 

persons. Investigating Officer has not mentioned that he 
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saw the damaged wall or the mischief caused to the wall. 

No article was seized from the place of occurrence. P.W.-1 

and P.W.-2 did not support the prosecution story. Having 

regard to omnibus allegation and the contradiction as well 

defective investigation discussed earlier. It is not safe to 

convict the accused persons.  

 
 In view of above the Judgment passed by the Trial 

Court sentencing the appellants is set aside. The appeal is 

allowed and the appellants are acquitted and set at liberty 

forthwith. Send down the L.C.R. along with a copy of this 

Judgment. 

 
 Given under my hand and seal of this court on this 

05th day of August, 2011.  

 
 

 District Judge, 

 Kamrup, Guwahati  
Dictated & Corrected by me  

 
 

District Judge, 
Kamrup, Guwahati 


