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HIGH  COURT  FORM  NO.  (J)  3. 
HEADING OF JUDGMENT ON APPEAL 

 
DISTRICT      :  Kamrup. 
 
In the Appellate Court of the Civil Judge No. 1, Kamrup, Guwahati. 
 

Present            :  Shri J.K. Pramanik, AJS,  
                           Civil Judge No. 1, 
   Guwahati. 
 
           Thursday,  the    27th    day of January, 2011. 
 

Title Appeal No. 79 of 2007. 
 

 From the decree/order dated 30/07/2007 of Munsiff No. 1, 
Kamrup, Guwahati, passed in T.S. No. 181 of 2005. 
 
Samser Ali                 …………………….     Appellants/defendant No.1 

 
-Versus- 

 
1. Khaibar Ali, 
2. Makib Ali,  
3. Rajat Ali, 
4. Rajul Ali.                  ……..…………….       Respondents/plainitffs 

                                                                        
                                                                                                                                                         

 This appeal coming on this day (or having been heard on) 
20/12/2010 and 18/01/2011 in presence of   
 
1. Mr. D. Baruah,   
2.      Mr. F. Hussain                                      Advocate(s) for appellants 
3.      Mr. D. Choudhury        ………               Pleader(s) 
 
                                            -AND- 
1.     Mr. K. Bhatia,                                    Advocate (s) for Respondents  
2.     Mr. S. Ali.                     …………       Pleader(s) 

   

            And having stood for consideration to this day, the court    

delivered the following judgment:- 
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                                                         J U D G M E N T 
 

 1.  Being highly aggrieved and dissatisfied with the impugned 

judgment dated 30/7/07 passed in T.S. 181/2005 by the learned Civil 

Judge (Jr. Divn.) No. 3, Guwahati, decreeing the suit of the plaintiff/ 

respondent, the defendant No. 1/appellant has preferred the present 

appeal on the following amongst other grounds:- 

 

2.    For that the impugned judgment and decree is bad in law 

and liable to be set aside, for that the defendant No. 1 did not take 

any steps in the suit nor the learned lawyer for the defendant No. 1 

gave any instruction to the defendant No. 1/appellant nor withdrew 

from the suit and hence for the negligence of the learned lawyer for 

the defendant No. 1/appellant the suit of the plaintiff is decreed, 

although there is no evidence of title and ownership of the plaintiff in 

respect of the suit land of the plaint, for that there having no decisions 

on the basis of the reasoning issue wise, the impugned judgment is 

bad in law, perverse and hence liable to be set aside, for that the 

impugned judgment and decree is not in accordance with Order XX of 

C.P.C. as such bad in law and liable to be set aside.  

 

3.  Plaintiff’s, case in a nutshell, is that they are the owners 

and possessors over the suit land measuring 3 bigha 14 lechas 

covered by dag No. 1254 of K.P. patta No. 26 and dag No. 1255 of 

K.P. patta No. 27 situated at revenue village. Ukhura, Mouza Hajo, 

District  Kamrup,  Assam by  right of inheritance from  their  father 

late Mamat Ali, who in his life time owned and possessed the suit 

land as a son, by inheriting the same from his father late Bangshi 

seikh, who  along  with  brother Anandi Seikh and Bahi Keot were the  
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Original owner/pattadars of lands covered by dag Nos. 909, 902 and 

1254 and 1255 of K.P. Patta No. 26 and 27 of village – Ukhura. On 

the death of said Bangshi Seikh, his two sons Mamat Seikh and Najur 

Ali, being the legal heirs became the owner of the land of their father 

and accordingly their names were mutated in the revenue record in 

place of their late father Bangshi Seikh along with the aforesaid other 

original pattadars co-pattadar.   

 

4.   The proforma defendants No. 2 to 4 are the legal heirs of 

Anandi Seikh, proforma defendants 5 to 8 are the legal heirs of late 

Najir Ali and proforma defendants No. 9 to 11 are the legal heirs of 

late Bahi Keot. The plaintiffs have no dispute with the said proforma 

defendants No. 2 to 11. 

 

5.   But the defendant No. 1 Md. Samser Ali, who is neither 

any legal heirs or transferee of the aforesaid original pattadars nor he 

has got any title or possession over the suit land by right of any sale, 

gift, mortgage or inheritance yet, some how, by influencing the 

proforma – defendant No. 12 (Circle Officer, Hajo Revenue Circle, 

Hajo) he illegally got his name mutated in the revenue record with 

respect to the suit land beyond the knowledge of the plaintiffs, which, 

the plaintiffs only could know on the 1st May of 2005, when the said 

defendant came to the suit land claiming the suit land as his own. 

Then on 3/5/05, the plaintiffs came to know about this illegal entry of 

the name of the defendant No. 1 in place of their father by visiting the 

Circle Office at Hajo.  
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6.   The suit land is a paddy land and it is time to cultivate 

paddy but  the  defendant  No. 1  has  threatened  the plaintiffs not to 

cultivate over the suit land this year, however the plaintiffs, already 

ploughed the suit land. The defendant No. 1 tried to murder the 

plaintiffs Khaibor Ali, Makib, Razul and Nazma Begum and, hence a 

criminal case being No. Hajo P.S. Case No. 64/05 U/S 

147/148/149/325/326/447 I.P.C. is filed and pending against the 

defendant No. 1.  

 

7.   Accordingly the plaintiff filed this suit for declaration, 

correction of revenue record with respect to the suit land in their 

name and for permanent injunction etc.  

 

 8.  This is on record that learned trial court finding the 

defendant No. 1 negligent, debarred him from filing written statement, 

however, allowed him to be at liberty to cross-examine the P.W.s and 

posted the suit (T.S. 181/05) on 24/4/07. But ultimately, the defendant 

No. 1failed to cross-examine the P.W. present since his prayer of 

adjourn was rejected. Plaintiff’s evidence was closed. The case was 

posted for arguments. During argument, defendant No. 1 did not turn 

up. Learned court below, heard the argument of the learned lawyer 

for the plaintiff and disposed of the suit decreeing the suit in favour of 

the plaintiff.  

 

 9.  Record, further reveals that during trial, the plaintiffs 

examined 2 (two) witnesses and exhibited 4 (four) documents in 

support of their case. The defendant No. 1 failed to cross-examine 

the P.W.s inspite of several opportunities.  
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10.  Proforma defendants No. 2 to 11 did not contest the suit 

despite of service of summons upon them.  

 

11.   From the scrutiny of the impugned judgment and decree, 

appealed against and the case record it appears that till 25/1/07, the 

suit proceeded exparte against the defendant No. 1. Defendant No. 1 

submitted petition No. 155/07 dated 25/1/07 for vacating exparte 

hearing and to allow him to file written statement and contest the suit. 

The defendant No. 1 appeared on 2/9/06 after receiving the summon 

and claimed that on 6/1/07 he came to know about the order of 

exparte hearing dated 23/9/06 and that his learned lawyer did not file 

written statement and also failed to appear on the date fixed and in 

this way, the defendant No. 1 did not appear in the court nor 

contacted his learned lawyer w.e.f. 2/9/06 to 6/1/07, as according to 

him he came to this court on 6/1/07 on being informed by his 

advocate. Moreover, there is nothing on record as substantial ground 

or as sufficient ground as to why the defendant No. 1 could not 

contact his learned lawyer, which shows lack of interest of the 

defendant No. 1 to conduct the defence on his behalf. Accordingly, 

learned trial court finding the defendant No. 1 negligent rejected his 

prayer for allowing him to file written statement, However, allowed 

him to cross-examine the P.W.s. But the defendant No.1 took 

adjournment for cross-examination, which was allowed on the first 

date (17/5/07), but such prayer of adjournment was rejected on the 

next date fixing 2/7/07 for argument. On 2/7/07 both parties took 

adjournment. But on the next date 10/7/07, defendant remained 

absent, learned trial court heard the argument of the plaintiff.  
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12.   Thus it transpires that the defendant No. 1 did not 

challenge the aforesaid order dated 30/3/07 rejecting his prayer for 

allowing him to file written statement and allowing to cross-examine 

the P.W.s before any Higher forum. Nor, the appellant has taken any 

grounds in the appeal to this effect. However, the appellant in the 

present appeal filed petition No. 1349/10 supported by an affidavit 

under order 41 Rule 27 Read with Section 151 C.P.C. for allowing the 

appellant to lead documentary evidence of sale deed No. 802 dated 

16/3/79 and the mutation order dated 8/5/91 in the name of the 

defendant No. 1 by calling for the said records to prove his title and 

possession over the suit land claiming that due to the negligence and 

mis conduct of his learned lawyer, he could not defend his case in 

accordance with law, copy of which is received by the respondent 

sides. Accordingly the said petition has been taken up for disposal 

along with the hearing of the appeal with notice to the both sides.  

 

13.   During arguments learned lawyer for the appellant 

submitted that due to the negligence out and mis conduct of the then 

learned counsel, the defendant No. 1/appellant could not defend his 

case and produce the said lawful document in support of his case, as 

such, in the interest of the justice and for disposal of the case in 

merit, the case be remanded to the learned trial court giving an 

opportunity with sufficient costs if necessary to cross-examine the 

P.W.s and to lead evidence of the aforesaid documents, considering 

that the impugned judgment based on no evidence. Learned lawyer 

for the appellant accordingly prayed for allowing the appeal.  
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14.   While, the learned lawyer for the respondent argued that 

the appeal has been filed on 12/11/07 which should have been filed 

on 30/8/07 and, as such, there is delay of 73 days in filing appeal 

which is not explained, and hence the appeal is liable to be 

dismissed. There is no sufficient ground as negligence of lawyer is no 

ground to interfere with the impugned judgment and decree. It is 

further argued that alleged mutation dated 8/5/91 does not reflect on 

what capacity the defendant got his name mutated, as such, the 

impugned judgment and decree can not be assailed on that count. It 

is further argued that the defence lawyer was all along present during 

the whole trial, hence such ground of lawyer’s negligence is not 

tenable in law. Learned advocate for the respondent further argued 

that learned court below passed the impugned judgment and decree 

rightly which requires no interference and accordingly prayed for 

dismissal of the appeal.  

 

15.   I have heard the arguments of the learned lawyer for the 

both sides and gone through the case record including the aforesaid 

petition No. 1349/10 dated 28/6/10 and the impugned judgment and 

decree. Also perused the written argument submitted by the 

respondent side.  

 

16.   I find that along with the aforesaid petition No. 1349/10, 

the defendant No. 1 /appellant submitted a photocopy of registered 

sale deed No. 802/79 dated 16/3/79 in his name i.e. in the name of 

father of the plaintiff/respondent namely Md. Samser Ali S/O Md. 

Tahar  Ali  of  village  Kaniha  apparently  executed  by the same Md.  
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Mamat  Ali S/O late Bangshi  Saikh of village  Ukhura  with respect to 

the land measuring 1 bigha 1 katha 13 lechas covered by the suit dag 

No. 1254, 1255 of suit K.P. patta No. 26 and 27, as such, it is prima 

facie relevant in the present case in hand and according to the 

defendant No. 1/appellant, he could not produce it during trial due to 

negligence and fault of his learned lawyer.  

 

17.   As regards, the plea of the respondent that the appeal is 

barred by limitation, due to 73 days delay in filing appeal. scrutiny of 

the record reveals that with respect to the above delay, if any, has 

already been condoned by this appellate court vide its order dated 

22/7/07 passed in Misc. (J) Case No. 130/09 or petition No. 4491/07 

dated 14/11/07 U/s 5 of Limitation Act and the appeal is admitted for 

hearing vide its order dated 22/7/07 passed in this appeal. As such, in 

my view, such objection as to the plea of limitation, has no merit.  

 

 18.  Be that as it may, it is clear from the forgoing discussion, 

that the learned court below considering the laches of the defendant 

No. 1/ appellant debarred him from filing written statement, however, 

allowed him to cross-examine the P.W.s, which the defendant/ 

appellant failed, and, as a result, the suit is disposed of on hearing 

the appellant side alone.  

 

19.  Under the above facts and circumstance in my view the 

only thing to look into by the court, in the interest of justice is whether 

the plaintiff / respondent will be prejudiced or not if the defendant No. 

1/ appellant is  allowed  to  cross-examine  the  P.W.s and to adduce  
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D.W.s to prove the aforesaid documents as prayed for on payment of 

sufficient cost by him in the situation when the impugned judgment is 

with evidence insufficient. Accordingly, considering all the above 

aspect, I am of the opinion that there is evidence insufficient, and 

under the above situation if the defendant No. 1/ appellant is given a 

fresh opportunity of hearing including right to cross P.W.s and adduce 

D.W. s with the said exhibits to defend his case subject to payment of 

sufficient cost the purpose of justice will be met out without prejudice 

to the other side in the interest of disposal of the case on merit. As 

such, I consider it necessary in the interest of justice to remand the 

case to the learned court below for fresh disposal.   

             

20.   In the result, I allow the appeal with cost and set aside the 

impugned judgment and decree and in the interest of justice I remand 

the case to the learned court below with direction that subject to 

payment of cost of Rs. 3000/- (three thousand) only by the defendant 

No. 1/appellant, the suit be disposed of afresh providing opportunity 

to the defendant No. 1/appellant to cross-examine the P.W.s, adduce 

evidence of the D.W.s with exhibit and to prove the aforesaid sale 

deed and mutation order and after hearing the argument of the both 

sides preferably within 3 (three) months from the date of the receipt of 

the record.                                                                                   

 

21.   In view of above, aforesaid petition No. 1349/10 dated 

28/6/10 under order 41 Rule 27 read with Section 151 C.P.C. filed by 

the appellant is disposed of accordingly.  
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22.   Send down the case record to the learned court below 

with a copy of the judgment immediately.  

 

23. Given under my hand and seal of this Court on this the 27th  day 

of January, 2011. 

 
 
Dictated and corrected                                           Civil Judge No. 1, 
          By me                                                    Kamrup,Guwahati. 
 
 
Civil Judge No. 1, 
Kamrup, Guwahati. 
 


