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IN THE COURT OF DISTRICT & SESSIONS JUDGE, KAMRUP, GUWAHATI 

 

 

 Present :- Dr. (Mrs) I. Shah 

 

 

 Title Appeal No. 7 of 2010 

 
 
Appellant :            Md. Azan Ali 
 S/O Late Ganga Sheikh 
 R/O Garigaon 
 P.S.- Jalukbari 
 Dist :- Kamrup (Assam) 
 
 
                                                 -Vs-                     
 
Respondents :   (1) The Commissioner-Cum-Secretary,  
   Government of Assam, Revenue  
   (Reforms) Department, Dispur,  
   Guwahat-6, Dist:- Kamrup, (Assam)  

 
(2) The Deputy commissioner, Kamrup (M)  
 Guwahati-1 Dist :- Kamrup (M), (Assam) 
 
(3) The Circle Officer, Dispur Revenue  
 Circle, Six Mile, Guwahati-6  
 Dist:- Kamrup (M), (Assam) 

 
 
 Date of Argument on  : 16-07-2011 
 
 
 Date of Judgment on  : 25-07-2011 
 
 
Advocates :- 
 
 

1. For the appellant : (1)  Smti. Nandita Das 
  (2) Mr. S. Saharia 
  (3)  Mr. D. K. Borah 

    
 

2. For the respondents  : (1) Mr. Nilootpal Das  
  (2) Mr. P. K. Kalita 
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J U D G M E N T 

 
 
 This appeal is preferred against the Judgment and 

Decree dated 20-02-2010 passed by learned Civil Judge 

No.2, Kamrup in Title Suit No. 296 of 2007 dismissing the 

suit filed by the appellant. 

 

 The plaintiff/appellant filed the suit for declaration and 

correction of revenue records. The plaintiff’s case in brief is 

that his father Late Ganga Sheikh was co-tenant along with 

Late Gafur Ali and recorded as privilege tenant in the record 

of rights as per the provisions of Assam (Temporarily Settled 

Districts) Tenancy Act. 1935 in respect of a plot of land 

measuring 5 Bighas 1 Katha and 15 Lechas under the Land 

Lord Pulin Ram Phukan. A riyoti khatian was also issued in 

his favour during the period of 1957-64 and thereby the 

predecessor of the plaintiff acquired the status of occupancy 

tenant. The land was declared as Ceiling Surplus Sarkari land 

during the year 1976. However, the land was in occupation of 

Ganga Sheikh since deceased. No notice was sent to him by 

the collector for settlement of the land. In the year 1976, 

Ganga Sheikh filed a petition before the Deputy 

Commissioner, with a prayer to settle the land in his favour 

but he was not recorded in record of rights. Ganga Sheikh 

died on 12-12-1988 and after his death the plaintiff has been 

in occupation of the land by cultivating the land as tenant. 

On 07-12-2004 the plaintiff applied for settlement of the land 

to the Deputy Commissioner (M). Although the plaintiff is 

entitled to get settlement in his favour. Hence, he filed the 

suit. 

 
 Defendant No.1 The Commissioner-Cum-Secretary 

Govt. of Assam, Revenue (Reforms) and defendant No.2. 
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Deputy Commissioner, Kamrup, (M) in spite of service of 

notice to them failed to contest the suit and hence the suit 

proceeded ex-parte against them. Defendant No.3 the Circle 

Officer, Dispur Revenue Circle, Six Mile, however, contested 

the suit by filing written statement alleging inter-alia that the 

suit is not maintainable, that the father of the plaintiff was 

not a recorded tenant and there is not record that any 

Khaitan was issued in favour of predecessor of the plaintiff. 

As per the order in Ceiling Case No.482/76 dated 23-03-1976 

total land of Dag No. 799 was declared as Ceiling Sarkari 

land. There is no record that Late Ganga Sheikh, father of 

the plaintiff was a tenant and he ever filed any petition 

before the Deputy Commissioner, Kamrup, for settlement of 

the land. Late Ganga Sheikh never acquired the status of 

occupancy tenant and the plaintiff is not entitled to get 

settlement of the land. 

 
 Upon the pleadings following issues were framed by the 

Trial Court : 

1. Whether the suit is maintainable in its present form 

and order ? 

2. Whether there is cause of action for the instant suit? 

3. Whether the suit is bad for non-joinder of original 

pattadars and others as necessary parties ? 

4. Whether the plaintiff is entitled to get the decree as 

prayed for ? 

5. What relief/reliefs the parties are entitled to get ? 

 

 The plaintiff examined himself and adduced evidence of 

2 more witnesses and exhibited the draft copy of Khaitan, 

certified copy of Khaitan, certified copy of Chitta, the order of 

declaring the land as Ceiling Surplus Sarkari land, certified 

copy of Jamabandi, notice issued U/S 80 of C.P.C. and the 
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revenue receipts. No evidence was adduced on behalf of the 

defendant. 

 
 Learned Trial Court vide the impugned Judgment held 

that the suit is not maintainable in law in view of Section 32 

of the Ceiling Act, 1956 and that there is not cause of action 

for the suit. 

 

 The Issue No.3 was whether the suit is bad for non-

joinder of original pattadars and others as necessary parties. 

The learned trial Judge while deciding the issue under the 

heading Issue No.3 held that the point of limitation is 

irrelevant. The point of non-joinder of necessary parties is 

however discussed in Issue No.4 whereas Issue No. 4 was 

“whether the plaintiff is entitled to get decree as prayed for . 

The issue whether the suit is bad for non-joinder was decided 

in favour of the plaintiff The Trial Court held that the issue of 

non-joinder is irrelevant in this case. 

  
 Learned Trial Court proposed to decide the Issues No. 5 

and 6 to gather whereas only five issues were framed. Issue 

No. 5 was as regards the relief/reliefs the parties are entitled 

to get and it was held that the plaintiff is not entitled to get 

any relief. 

 
 Learned counsel for the appellant relying on the case of 

Jokai India Limited and Bazalani Tea Co. Ltd. –Vs- State of 

Assam, 1990(2) Guwahati Law Journal 342, Radha Kanoo & 4 

others –Vs- The Assam Board of Revenue Guwahati and 5 

others (1994) 1 GLR 122 has submitted that if any cultivating 

tenant is in occupation  or land acquired, he shall be given 

settlement of such land. The ceiling surplus land has first to 

be offered to the tenants if thereby any. The plaintiff could 

prove that he was tenant in occupation of the land and 
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therefore, he shall have first right of settlement. The plaintiff 

in his evidence has deposed that his father Late Ganga 

Sheikh was tenant under the provision of Assam (Temporary 

Settled District) Tenancy Act in respect of the suit land. The 

said land was owned by Sri Pulin Ram Phukan and Smti. 

Manika Devi. During the period of tenancy settlement 

operation the name of Late Ganga Sheikh was recorded in 

the record of rights as tenant. As the land was in his 

possession for long period of 20 years a riyoti Khaitan was 

issued in his favour. He exhibited the certified copy of draft 

khaitan as well as certified copy of khaitan pertaining to the 

suit land vide Ext.-1 and 2. It is in his evidence that the land 

in possession of his father was declared ceiling surplus land 

and accordingly revenue records were corrected after 

acquisition of the land. While the land was acquired as ceiling 

surplus land Late Ganga Sheikh remain in occupation of the 

land. No notice under Assam Fixation of ceiling on land 

holding rules was issued to Late Ganga Sheikh or any other 

occupancy tenant for settlement of the land. In the year 

1976 Late Ganga Sheikh filed a petition before the Deputy 

Commissioner, Kamrup, to settled the land in his favour but 

no action was taken after the death of Ganga Sheikh on 12-

12-21988, the plaintiff being the son and legal heir came in 

occupation of the suit land. On 07-12-2004 he also filed a 

poetition for settlement of the land in his favour. He has 

claimed that his father had acquired the status of occupancy 

tenant and after his father’s death he has slipped into the 

shoe of his father he also served the notice U/S 80 of C.P.C. 

prior to filing of the suit. 

 
 Corroborating the evidence of P.W.-1, P.W.-2 and 

P.W.-3 have stated that they have seen the plaintiff in 

occupation of the suit land. Ext.-1 and Ext.-2 i.e. certified 
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copy of draft khaitan and certified copy of khaitan so that 

late Ganga Sheikh was the khaitan holder of the suit land. 

Ext.-6 (1) to Ext.-6(13) are revenue receipts in respect of the 

land. From Ext.-6(1) to Ext.-6(13) it appears that land 

revenues deceased Ganga Sheikh. 

 

 It is the case of the plaintiff that his father late Ganga 

Sheikh filed an application long back in the year 1976 for 

settlement of the land but the land was not settled. Section 

16 of the Fixation of Ceiling on Land Holdings Act,1956 

provides that if any cultivating tenant is in occupation of the 

land acquired from an owner then he shall be given 

settlement of such land within a prescribe period on the 

following conditions : 

 

a. That the area of land so settled, 

together with any other land held by him 

or any member of his family either as 

tenant or as owner shall not exceed in 

the aggregate the limit fixed U/S 4 of 

this Act and  

 
b. That he shall pay to the State 

Government in one or more equal 

installments not exceeding an amount 

fixed by it but not exceeding the 

compensation payable by the State 

Government for acquisition thereof. 

 

 Provided that any amount which he is entitled to 

receive as compensation under the provisions of this Act, 

(Shall be adjusted) against an equal amount which (he) is 

liable to pay under Clause (b) above. 
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 The facts remains that the suit land was acquired by 

the Government as Ceiling Surplus land in the year 1976 and 

thereafter there was no settlement of land in favour of Late 

Ganga Sheikh. 

  

 It is not disputed that the plaintiff/appellant filed to 

prove that his father applied for settlement of land. The 

plaintiff’s case that he also applied for settlement of the land 

is not proved sub-clause (C) to Section 66 of the Assam 

Tenancy laws says that no Civil Court shall exercise 

jurisdiction in the matter of preparation of record of rights. 

 
 Learned Trial Court has observed that Section 32 of the 

Ceiling Act bars the jurisdiction of Civil Court. The cited case 

of Jokia India Ltd. Vs. Bazaloni Tea Co. Ltd 1990(2) 1 GLJ 

342 and Radha Kanoo & others Vs. Assam Board of Revenue 

Guwahati & Others (1994) 1 GLR 122 one the Judgment is 

passed in writ petition. The plaintiff/appellant failed to satisfy 

the Trial Court or this Appellant Court as regards 

maintainability of the suit. The plaintiff also failed to prove 

that he ever applied for settlement of the land. 

 
 In view of above, the appeal is dismissed. However, 

parties shall bear their own cost. Send down the L.C.R. along 

with a copy of this Judgment. 

 

 Given under my hand and seal of this court on this 

25th day of July, 2011.  

 

 
 District Judge, 

 Kamrup, Guwahati  
Dictated & Corrected by me  

 

 
District Judge, 

Kamrup, Guwahati 


