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    IN THE COURT OF SPECIAL JUDGE, ASSAM, GUWAHATI
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                Special Judge, Assam, 
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 J U D G M E N T 

1. The  prosecution  case  in  short  is  that  on  01.04.2003  one  Sri  Rajbir 

Singh,  Dy.  Superintendent  of  Police,  Vigilance  &  Anti  Corruption, 

Assam, Guwahati lodged an ejahar with the Officer in Charge of ACB 

Police Station, Assam, Guwahati stating that in course of enquiry of 

ACB PS PE 21/2003 it was revealed that Central fund Rs. 98,00,000/- 

was received by the Executive Engineer, Sri Bimal Chandra Chanda of 

Borolia Division Irrigation during the period 2002-03 from the  Under 

Secretary,  Irrigation  Deptt.  for  utilising  the  same  for  construction 

works  of  Borolia  Irrigation  project  and  then  the  said  Executive 

Engineer after receiving Technical and Administrative approval on the 

tenders of the  contractors  alloted the works to nine contractors who 

in turn executed the  alloted works.  Thereafter the bills  and finally 

those bills were passed by the Executive Engineer and altogether 103 

numbers of cheques were issued to contractors for payment.  But when 

complaint  of  anomalies  was  made  the  Quality  Control  Wing  of 

Irrigation department made a joint inspection  of the works alleged to 

have  been  executed  and  then  it  was  revealed  from  the  report  dtd. 

20.03.2003 that  only  75% to  85% works  relating to  94  numbers  of 

cheques issued were executed and the works relating to nine cheques 

amounting to Rs. 28,64,972/- were not at all executed, but cheques were 

issued by the Executive Engineer in favour of those nine contractors 

namely – 1. Sri Madhab Sharma, 2. M/S. United Youth Association, 3. 

Sri Dwijendra Das, 4. Sri Tafazul Islam, 5. Sri Bichitra Sharma, 6. Sri 

Anjan Boro, 7. Sri Abinash Kalita, 8. Sri Kushal Tie and 9. Madhab 

Sharma. 

2. On  the  basis  of  this  information  ACB  PS  Case  No.  9/2003  U/s. 

120B/468/471/409/420/511 IPC R/W Section 12 and 15 of PC Act was 

registered. During investigation large number of relevant documents 

were  seized  and  certain  documents  were  sent  to  Forensic  Science 

Laboratory for examination to ascertain its  authorship.  None of the 

ejahar named accused persons were arrested during investigation. At 
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the last stage of investigation prosecution sanction to prosecute accused 

Bimal Ch. Chanda was accorded by the Secretary, Deptt. of Irrigation,

Govt. of Assam. On receipt of prosecution sanction the chargesheet was filed 

against accused Bimal Ch. Chanda, Executive Engineer and Abinash Kalita, 

Contractor U/s. 120B/468/471/409/511 IPC R/W Section 12 and 15 of PC Act, 

1988. 

3.         On  receipt  of  chargesheet  along  with  relevant  documents 

cognizance was taken and on appearance of the accused persons  they 

were allowed to go on bail. My Ld. predecessor after hearing the Ld. 

Special P.P. and the Ld. defence advocate framed the charge against 

accused  Bimal  Ch.  Chanda  U/s.  120B/409/468/511/471  IPC  R/W 

Section  7/12/13/15  of  PC  Act  to  which  he  pleaded  not  guilty  and 

claimed to be tried. A separate charge against accused Abinash Kalita 

was framed U/s.  120B/468/511/471/109 IPC to which he also pleaded 

not guilty and claimed to be tried. In order to prove the case against 

these two accused persons the prosecution has examined altogether 18 

witnesses.  On  closer  of  prosecution  evidence  entire  incriminating 

materials in the evidence against the accused persons was brought to 

the notice of the accused persons U/s. 313 Cr. PC. to which they denied 

the accusation and declined to adduce defence evidence.  

4. POINTS FOR DETERMINATION  -

(i) Whether  accused  Bimala  Ch.  Chanda,  Executive  Engineer  of 

Borolia Irrigation Division, Tamulpur made criminal conspiracy with 

co-accused Abinash Kalita to misappropriate govt. money amounting 

to  Rs.  28,64,972/-  received  during  2002-03  from Under  Secretary, 

Irrigation,  Assam for  utilization  of  construction  works  of  Borolia 

Irrigation Project by forging official documents  within the meaning 

of Section 120B IPC ?

(ii) Whether accused Bimala Ch. Chanda being entrusted with govt. 

money amounting to Rs. 28,64,972/- in his capacity as public servant 
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committed  criminal  breach of  trust  in  respect  of  that  amount  by 

issuing nine cheques in favour of nine contractors thereby committed 

an offence U/s. 409 IPC ?

(iii) Whether accused Bimala Ch. Chanda forged officials documents 

like measurement books, bills relating to the contract work of Borolia 

Irrigation  Division  for  misappropriating  Rs.  28,64,972/-  for  the 

purpose of cheating within the meaning of Section 468/511 IPC ?

(iv) Whether  accused  Bimal  Ch.  Chanda  fraudulently  used  those 

forged documents as genuine one within the meaning of Section 471 

IPC ?

(v) Whether accused Bimal Ch. Chanda abetted the commission of 

offence  like  taking  gratification  other  than  legal  remuneration  for 

himself  or  for  any  other  person  by  influencing  public  servant  by 

corrupt means which is punishable U/s. 12 of PC Act ?

(vi) Whether accused Bimal Ch. Chanda attempted to commit the 

offence of criminal misconduct within the meaning of Section 13 of PC 

Act ? 

(vii) Whether accused Abinash Kalita being a contractor of Borolia 

Division,  Irrigation,  Tamulpur during the perios from 2002 to 2003 

entered  into  a  criminal  conspiracy  with  the  co-accused  Bimal  Ch. 

Chanda,  Executive  Engineer  to  misappropriate  the  govt.  money 

amounting  to  Rs.  93,400/-  by  forging  official  documents  which  is 

punishable U/s. 120B IPC ?

(viii) Whether accused Abinash Kalita to misappropriate govt. money 

amounting to Rs. 93,400/- forged measurement books  and bills for the 

purpose of cheating which is punishable U/s. 468 IPC ?
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(ix) Whether accused Abinash Kalita during the period from 2002 to 

2003 fraudulently used documents as genuine which is punishable U/s. 

471 IPC ?

(x) Whether accused Abinash Kalita abetted co-accused Bimal Ch. 

Chanda and other officials to take illegal gratification by corrupt and 

illegal means which is punishable U/s. 109 IPC ? 

5.            I have heard the advocate of contending parties and compared 

their submission with the material on record. - PW-1 Sri Subash Ch. 

Das is  Finance and Accounts Officer, PW-2. Sri Aswini Das, Junior 

Accounts Asstt., PW-3. Sri Ganesh Basumatary, Accountant, PW-4. Sri 

Rajbir Singh, Inspector of Police and the complainant of the case. PW-

5. Sri Kabul Das, Junior Accounts Asstt., PW-6. Sri Dhareswar Mali, 

LDA  of  Borolia  Irrigation  Division,  PW-7.  Sri  Iddat  Ahmed, 

Contractor by profession, PW-8. Sri Sashi Kt. Sarma, Superintending 

Engineer of Irrigation Deptt.,  PW-9.  Sri Kumud Kalita, Contractor, 

PW-10.  Sri Barun Kalita,  Contractor,   PW-11.  Sri Makul Ch. Kuli, 

Handwriting Expert, PW-12. Sri Krishna Swargiari, Contractor, PW-

13. Sri Hareswar Sargiari, Contractor,  PW-14. Sri Raheswar Brahma, 

Dy. Accounts Officer of Borolia Division, PW-15. Sri Debojit Kagyung, 

Sub-Engineer  of  Borolia  Division,  PW-16.  Sri  Jagadish  Sarma, 

Investigating  Officer,  PW-17.  Sri  Biswanath  Goswami,  Investigating 

Officer and PW-18. M. K. Das, Sanctioning Authority. 

6.              PW-1 Sri Subash Ch. Das has stated that on 07.04.2003 while 

he  was  serving  as  Treasury  Officer  of  Rangia  Sub  Treasury  office 

police  seized  nine  cheques  issued  by  the  E.E.  Borolia  Irrigation 

Division vide Ext. 1 in presence of witnesses, Ext. 1(1) is his signature. 

Ext.  12  is  the  cheque  No.  0184356  dtd.  15.02.2003  for  Rs.  38,000/- 

issued by Executive Engineer, Borolia Irrigation Division in favour of 

contractor  Anjanaj  Boro,  Ext.  13  is  the  cheque  No.  0184020  dtd. 

14.02.3003  for  Rs.  93,400/-  ssued  by  Executive  Engineer,  Borolia 
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Irrigation  Division  in  favour  of  contractor  Abinash  Kalita,  On 

10.04.2003 police seized 10 documents from him vide Ext. 14, Ext. 15 is 

the ceiling of the month of February, 2003 for Rs. 98,00,000/- issued by 

the Under Secretary to the Govt. of Assam, Irrigation, Deptt. Ext. 16 is 

the copy of budget for Rs. 98,00,000/- issued by the Under Secretary, 

Irrigation Deptt. Ext. 17 is the letter issued by the SDO(S), Rangia to 

the  Treasury  Officer  to  stop  payment  to  the  contractor  of  Borolia 

Irrigation Division. Ext. 18 is the letter written by him to the Branch 

Manager, SBI, Rangia to dishonour 8 cheques in favour of contractors 

namely Madhab Sarma, M/S United Youth Association, Dijindra Das, 

Tafazul Islam, Bichitra Sarma, Anjana Boro, Abinash Kalita, Kushal 

Tie  and  Madhab  Sarma.  Ext.  19  is  the  cheque  advice  slip  dtd. 

14.02.2003  that  bears  the  signatures  of  the  Executive  Engineer  and 

Accounts Officer of Borolia Irrigation Division, Tamulpur. Ext. 20 is 

the  cheque  advice  slip  dtd.  15.02.2003  of  the  cheque  in  favour  of 

contractor  Kushal  Tie.  Ext.  20  contain  the  signatures  of  Executive 

Engineer and Accounts officer of Borolia Irrigation Division. Ext. 21 is 

the  cheque  advice  slip  dtd.  19.02.2003  of  the  cheque  in  favour  of 

contractor  Madhav  Sarma.  Ext.  22  is  the  cheque  advice  slip  dtd. 

15.02.2003  which  contain  the  signatures  of  Executive  Engineer  and 

Accounts officer of Borolia Irrigation Division. 

7.             PW-2 Sri Ashwini Das, Junior Account Asstt. of Rangia Sub 

Treasury has stated that  on 07.04.2003 while  he  was serving in  the 

Treasury police had seized 9 cheques from the Treasury vide Ext. 1 in 

his presence. Exts.  12 & 13 are the cheques issued by the Executive 

Engineer, Borolia Irrigation Division in favour of contractor Anjana 

Boro and Abinash Kalita for Rs. 38,000/- and Rs. 93,400/- respectively. 

Ext. 15 is the ceiling of the month of February, 2003 for Rs. 98,00,000/-. 

Ext. 16 is the copy of budget for Rs. 98,00,000/-. Ext. 17 is the letter 

issued by the SDO(S), Rangia to the Treasury Officer to stop payment 

for  contractors  of  Borolia  Irrigation  Division.  Ext.  18  is  the  letter 

written by Treasury Officer to Branch Manager, SBI, Rangia to stop 
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payment  of  these  nine  cheques.  Exts.  19,  20,  21  & 22  are  the  said 

cheque advice slips of those cheques. 

8.              PW-3 Sri Ganesh Basumatary, Asstt. Accounts Officer of 

Borolia Irrigation Division has stated that on 10.04.2003 police  had 

seized nine documents from their office vide Ext. 2 from their Cashier, 

Dhareswar Mali in his presence. Ext. 3 is the cashbook of their office 

which  bears  the  signature  of  their  Executive  Engineer,  Bimal  Ch. 

Chanda vide Ext. 3(6). Ext. 4 is the notice inviting tender submitted by 

Kushal  Tie,  Tafazul  Islam,  Bichitra  Sarma and  M/S  United  Youth 

Association. Ext. 4(1) is the comparative statement, Exts. 4(2) and 4(4) 

are the signatures of EE, B. C. Chanda. Ext. 4(3) is the formal work 

order, Ext. 4(5) is the schedule, Ext. 4(7) is the work order, Ext. 4(8) is 

the signature of B. C. Chanda. Ext. 4(9) is the schedule of three items, 

Ext. 4(10) is the signature of EE, Bimal  Ch. Chanda. Ext. 4(11) is the 

tender and Ext. 4(12) is the signature of EE, Bimal  Ch. Chanda. Ext. 

4(13) is the tender and Ext. 4(14) is the signature of EE, Bimal  Ch. 

Chanda. Ext. 4(15) is the tender and Ext. 16) is the signature of EE, 

Bimal   Ch.  Chanda.  Ext.  4(17)  is  the  tender  and  Ext.  4(18)  is  the 

signature of EE, Bimal  Ch. Chanda. Exts. 4(9), 4(11), 4(13), 4(15) and 

4(17) are carrier  group. Ext.  5  is  the NIT filed by Bichitra Sarma, 

Kushal Tie, Tafazul Islam and others. Ext. 5(6) is the signature of EE, 

Bimal  Ch. Chanda. Exts. 5(7), 5(9), 5(11), 5(13) and 6 are the tenders 

in the name of these contractors. Exts. 5(6), 5(8), 5(10), 5(12) and 5(14) 

are  the  signature  of  EE,  Bimal  Ch.  Chanda.  Ext.  6(1)  is  the 

comparative statement and Ext. 6(2) is the signature of EE, Bimal  Ch. 

Chanda. Ext. 6(3) is the work order, Ext. 6(7) is the schedule of three 

items. Ext. 6(9) & 6(11) are the work orders and Exts. 6(10) &  6(12) 

are the signature of EE, Bimal  Ch. Chanda. Ext. 6(13) is the schedule 

of three items. Ext. 6(14) is the signature of EE, Bimal  Ch. Chanda. 

Ext. 6(15) is the tender and Ext. 6(16) is the signature of EE, Bimal 

Ch. Chanda. Ext. 6(17) is the tender and Ext. 6(18) is the signature of 

EE, Bimal  Ch. Chanda. Ext. 6(19) is the tender and Exdt. 6(20) is the 



8
signature of EE, Bimal  Ch. Chanda. Ext. 6(21) is the tender and Ext. 

6(22) is the signature of EE, Bimal  Ch. Chanda. Ext. 7 is the NIT and 

Ext. 7(1) is the comparative statement. 

9.             PW-4 Sri  Rajbir  Singh,  Addl.  Superintendent  of  Police, 

Vigilance  & Anti  Corruption,  Assam has  stated  that  on  11.04.2003 

while he was serving as DSP he lodged an FIR against accused Madhav 

Sarma, M/S United Youth Association, Dijendra Das, Tafazul Islam, 

Bichitra Sarma, Anjana Boro, Abinash Kalita, Kushal Tie and Madhav 

Sarma  vide  Ext.  8  and  Ext.  8(1)  is  his  signature.  Ext.  8(2)  is  the 

signature of Sri R. K. Bania, SP, V&AC. Ext. 9 is the proforma FIR 

and Ext. 9(1) is his signature. Ext. 9(2) is the signature of R. K. Bania, 

SP, V&AC. After registration of the case it was entrusted to Inspector 

of  Police  Vigilance  &  Anti  Corruption,  Sri  Jagadish  Sarma  for 

investigation. Ext. 10 is the seizure list by which Quality Control report 

was seized from him by the I.O. Ext. 10(2) is the signature of Jagadish 

Sarma. Ext. 11 is the Quality Control Report submitted by Addl. Chief 

Engineer  in  five  sheets.  He  has  also  stated  that  on  13.03.2003  he 

accompanied the Quality Control Team of the Irrigation Deptt. while 

visiting various sites alloted to different contractors under the project. 

10.            PW-5 Sri Kabul Das, Junior Account Asstt. of Rangia Sub 

Treasury  has  stated  that  on  09.04.2003  police  seized  10  documents 

from  their  office  from  their  Treasury  Officer  vide  Ext.  4  in  his 

presence.  Ext.  23  is  the  cheque transit  register  for  the  period  from 

17.09.97 to 15.02.03. Ext. 23(1) to Ext. 23(7) are the relevant entries of 

the  cheques  receive  from Borolia  Irrigation  Division.  Exts.  23(8)  to 

23(12)  are  the  relevant  entry  of  the  cheque  receive  from  Borolia 

Irrigation Division. 

11.              PW-6 Sri Dhareswar Mali, Cashier of Borolia Irrigation 

Division,  Tamulpur  has stated that  on 10.04.2003 police  seized four 

documents from him vide Ext. 2 and Ext. 2(2) is his signature. Ext. 3 is 
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the cashbook. Ext. 24 is the measurement book. He has also stated that 

one day in the year 2003 he was called by EE, Bimal Ch. Chanda to 

attend one hotel situated at Kalapahar, Guwahati. On arrival he met 

their Accountant Ganesh Basumatary, Asstt. Accounts Officer Nagen 

Kalita and EE Bimal  Ch. Chanda who were busy in preparing and 

passing bills as per instruction of Executive Engineer. As instructed he 

issued 109 cheques in the name of the contractors shown to have been 

received by hand. On that night he stayed on that hotel and his hotel 

bill was paid by the Executive Engineer. Ext. 3 is the cashbook and Ext. 

3(7) is his signature. Ext. 12 is the cheque No. 0184356 for Rs. 38,000/- 

in favour of Anjan Boro and Ext. 13 is the cheque No. 0184020 for Rs. 

93,400/- in favour of Abinash Kalita which were written by him. Exts. 

12(1),  12(2),  13(1)  and  13(2)  are  the  signatures  of  EE,  Bimal  Ch. 

Chanda. Ext. 15 is the ceiling in the name of Executive Engineer. Ext. 

16  is  the  copy  of  budget.  Ext.  17  is  a  letter  written  by  SDO(S)  to 

Treasury Officer, Rangia to stop payment.  Ext. 19 is the advice slip 

written by him and Exts. 19(1) & 19(2) are his signatures, Ext. 19(5) to 

Ext. 19(8) are the signatures of B. C. Chanda, EE. Ext. 21 and 22 are 

the advice slip.  Ext. 22(3) is his signature. The relevant entries in the 

Measurement Book shows the actual progress of work at the site. Ext. 

26 is the MB Book which shows the relevant entry during the period 

2002-03 under Sl. No. 1 to 143. In Sl. No. 104 and 105 of Ext. 26 the seal 

of  Executive  Engineer  are  there  without  any signature  of  Executive 

Enigeer,  Ext. 26(6), is the signature of Bimal Ch. Chanda, the then EE, 

At Sl. No. 121 of Ext. 26, Ext. 26(7), Ext. 26(8), Ext. 26(9), Ext. 26(10), 

Ext. 26(11), Ext. 26(12), Ext. 26(14) are the signatures of B. C. Chanda, 

EE. Ext. 27 is the MB Book with relevant entries during the period 

from 2002  to  2003.  All  these  documents  contain  signatures  of  E.E. 

Bimal Ch. Chanda. Ext. 27(37) is the bill amount mentioned in the MB 

for Rs. 20,000/-. Ext. 27(38) is the signature of B. C. Chanda, EE. Ext. 

27(40) is the bill  amount mentioned in the MB for Rs. 28,020/-. Ext. 

27(41)  is  the  signature  of  B.  C.  Chanda,  EE.  Ext.  27(43)  is  the  bill 

amount  mentioned  in  the  MB  for  Rs.  25,000/-  Ext.  27(44)  is  the 
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signature of B. C. Chanda, EE. The MB under Ext. 27 relates to the 

item No. 2 of Ext. 2.  Ext. 27 is corresponding to the No. BDI/179of Ext. 

2. Ext. 28 is the MB No. BDI/178 mentioned in item No. 2 of Ext. 2. Ext. 

28(1) is the bill amount for Rs. 43,000/-. Ext. 28(3) is the signature of B. 

C. Chanda, EE. Ext. 28(4) is the bill amount for Rs. 5,960/-. Ext. 28(5) 

is the signature of B. C. Chanda, EE. Ext. 28(7) is the bill amount for 

Rs.  89,000/-.  Ext.  28(8)  is  the  signature  of  Bimal  Ch.  Chanda.  Ext. 

28(10) is the bill amount for Rs. 45,000/-, Ext. 28(11) is the signature of 

Bimal Ch. Chanda, EE. Ext. 28(13) is the bill amount for Rs. 20,000/-, 

Ext. 28(14) is the signature of Bimal Ch. Chanda, EE. Ext. Ext. 28(16) 

is the bill amount for Rs. 70,000/-, Ext. 28(17) is the signature of Bimal 

Ch. Chanda, EE. Ext. 28(19) is the bill amount for Rs. 48,436/-, Ext. 

28(20) is the signature of Bimal Ch. Chanda, EE. Ext. 28(22) is the bill 

amount  for  Rs.  48,875/-,  Ext.  28(23)  is  the  signature  of  Bimal  Ch. 

Chanda, EE. Ext. 29 is the MB No. BDI/146(A) of item No. 2 of Ext. 2.  

This  shows  that  no  amount  appears  to  be  paid  to  the  concerned 

contractor relating to the contract works. Ext. 30 is the MB No. 31(B) 

of item No. 2 of Ext. 2. Ext. 30(1) is the bill amount for Rs. 1,05,000/-. 

Ext. 30(2) is the signature of Bimal Ch. Chanda, EE, Borolia Irrigation 

Division. Ext. 30(4) is the bill amount for Rs. 1,10,000/-, Ext. 30(5) is 

the signature of Bimal Ch. Chanda, EE, Borolia Irrigation Division. 

Ext.  30(7)  is  the  bill  amount  for  Rs.  2,90,000/-,  Ext.  30(8)  is  the 

signature of Bimal Ch. Chanda, EE, Borolia Irrigation Division. Ext. 

30(10) is the bill amount for Rs. 20,000/-, Ext. 30(11) is the signature of 

Bimal Ch. Chanda, EE, Borolia Irrigation Division. Ext. 31 is the MB 

No. BDI(E)/170 of item No. 2 of Ext. 2. Ext. 31(1) is the bill amount for 

Rs.  74,720/-,  Ext.  31(2)  is  the  signature  of  Bimal  Ch.  Chanda,  EE, 

Borolia Irrigation Division. Ext. 32 is the MB No. BDI/202(B) of item 

No. 2 of Ext. 2. Ext. 32(1) is the bill  amount for Rs. 2,79,116/-, Ext. 

32(2)  is  the  signature  of  Bimal  Ch.  Chanda,  EE,  Borolia  Irrigation 

Division.  Ext. 32(4) is the bill amount for Rs. 37,360/-, Ext. 32(5) is the 

signature of Bimal Ch. Chanda, EE, Borolia Irrigation Division. Ext. 

33 is the MB No. BDI/201(E) of itme No. 2 of Ext.2. Ext. 33(1) is the bill 
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amount  for  Rs.  4,27,000/-,  Ext.  33(2)  is  the  signature  of  Bimal  Ch. 

Chanda,  EE,  Borolia  Irrigation  Division.   Ext.  34  is  the  MB  No. 

BDI(C)/228 of item No. 2 of Ext.2. Ext. 34(1) is the bill amount for Rs. 

2,80,050/-, Ext. 34(2) is the signature of Bimal Ch. Chanda, EE, Borolia 

Irrigation Division.  Ext. 34(4)  is the bill amount for Rs. 37,360/-, Ext. 

34(5)  is  the  signature  of  Bimal  Ch.  Chanda,  EE,  Borolia  Irrigation 

Division.  Ext. 35 is the MB No. 79(B) of item No. 2 of Ext. 2. Ext. 36 is  

the MB No. 53(B) of item No. 2 of Ext. 2. Ext. 36(1) is the bill amount 

for Rs. 1,59,628/-, Ext. 36(2) is the signature of Bimal Ch. Chanda, EE, 

Borolia Irrigation Division.  Ext. 37 is the MB No. 46(B) of item No. 2 

of Ext. 2, Ext. 37(1) is the bill amount for Rs. 2,80,200/-, Ext. 37(2) is 

the signature of Bimal Ch. Chanda, EE, Borolia Irrigation Division. 

Ext. 37(4) is the bill amount for Rs. 40,000/-, Ext. 37(5) is the signature 

of Bimal Ch. Chanda, EE, Borolia Irrigation Division. Ext. 37 (7) is the 

bill amount for Rs. 82,500/-, Ext. 37(8) is the signature of Bimal Ch. 

Chanda, EE, Borolia Irrigation Division. Ext. 37(10) is the bill amount 

for Rs. 79,000/-, Ext. 37(11) is the signature of Bimal Ch. Chanda, EE, 

Borolia  Irrigation  Division.   Ext.  37(13)  is  the  bill  amount  for  Rs. 

40,000/-, Ext. 37(14) is the signature of Bimal Ch. Chanda, EE, Borolia 

Irrigation Division.  Ext. 37(16) is the bill  amount for Rs. 6,50,500/-, 

Ext.  37(17)  is  the  signature  of  Bimal  Ch.  Chanda,  EE,  Borolia 

Irrigation Division.  Ext. 38 is the MB No. BDI/4 of item No. 2 of Ext.2. 

Ext. 38(1) is the bill amount for Rs. 28,020/-, Ext. 38(2) is the signature 

of Bimal Ch. Chanda, EE, Borolia Irrigation Division.  Ext. 39 is the 

MB No. BDI(C)/137 of item No.2 of Ext.2.  Ext. 39(1) is the bill amount 

for Rs. 89,060/-, Ext. 39(2) is the signature of Bimal Ch. Chanda, EE, 

Borolia  Irrigation  Division.  Ext.  39(4)  is  the  bill  amount  for  Rs. 

82,500/-, Ext. 39(5) is the signature of Bimal Ch. Chanda, EE, Borolia 

Irrigation Division.  Ext. 39(7) is the bill amount for Rs. 1,35,000/-, Ext. 

39(8)  is  the  signature  of  Bimal  Ch.  Chanda,  EE,  Borolia  Irrigation 

Division.  Ext. 39(10) is the bill amount for Rs. 3,26,900/-, Ext. 39(11) is 

the signature of Bimal Ch. Chanda, EE, Borolia Irrigation Division. 
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Exts. 40, 41 & 42 are the books of counterfoils of the cheques relating 

to item No. 4(A), 4(B) and 4(C) of Ext. 2. 

12.                    PW-7 Sri Iddat Ahmed has stated that he is the contractor 

by profession in  the irrigation department  and on 13.06.2003 police 

seized  certain  documents  from  the  receptionist  of  hotel  VIP 

International, Kalapahar vide Ext. 25 in his presence. This witness is 

declared hostile  by the prosecution when he declined to support the 

prosecution case. 

13.           PW-8  Sri  Sashi  Kanta  Sarma,  Superintending  Engineer, 

Irrigation, Deptt. has stated that on 13.03.2003 he was serving as AEE 

in  the  office  of  the  Addl.  Chief  Engineer  of  Inspector  and  Quality 

Control, Irrigation department, Guwahati and as per direction of his 

superior he visited the work sites of Borolia Irrigation Division along 

with AEE, Sankar Das, AE, Dhiren Kalita, AE, Maneswar Kalita and 

the officials of Vigilance & Anti Corruption Deptt, Assam. On that day 

first they visited the work site of Madhav Sarma who was entrusted to 

complete the work of silt clearance work of Rs. 11,00,000/- and after 

measurement they found that work of an amount of Rs. 2,00,000/- was 

done. Thereafter they visited the work site of Madhav Sarma in regard 

to  construction  of  cross  drainage  work  and  found  that  75%  work 

completed. Subsequently they visited the work site of Kushal Tie and 

found that no work was done till that day. Thereafter they visited the 

work site of contractor M/S United Youth Association and found that 

no work was done till that day. On that day they also visited the work 

site of contractors Bichitra Sarma, Dijendra Nath Das, Abinsah Kalita 

and Tafazul Islam but found that no  works were done. At the work 

site of contractor Anjana Boro some works was done. On completion of 

inspection of the work sites they submitted detail report to the Addl. 

Chief Engineer who in turn filed the report vide Ext. 11 showing the 

names of those persons. Ext. 11(1) is the signature of the then Addl. 

Chief  Engineer  and  Ext.  11(2)  is  his  signature,  Ext.  11(3)  is  the 
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signature of  Maneswar Kalita,  Ext.  11(4)  is  the signature of  Dhiren 

Kalita, Ext. 11(5) is the signature of Sankar Das, Exts. 11(6), 11(7)& 

11(8) are the signatures of the then Addl. Chief Engineer. Ext. 11(9) is 

his  signature,  Ext.  11(10)  is  the  signature  of  Maneswar Kalita,  Ext. 

11(11) is the signature of Dhiren Kalita and Ext. 11(12) is the signature 

of  Sankar  Das.  PW-9  Sri  Kumud  Kalita,  Contractor  of  Borolia 

Irrigation Division has stated  nothing against the accused persons for 

which he was declared hostile by the prosecution. 

14.            PW-10 Sri Barun Kalita, Contractor of Borolia Irrigation 

Division has stated that he had done contractual work of their division 

under  the  Executive  Engineer,  Bimal  Ch.  Chanda  and  during  his 

tenure when he committed illegality the Contractor Association made 

complaint before the Anticorruption Deptt, Govt. of Assam because he 

issued cheques in favour of contractor Madhav Sarma and M/S United 

Youth Association against fake bills. After making enquiry the Govt. 

had  stopped  the  payment  of  those  cheques  and  made  it   revenue 

deposit. This witness is also declared hostile by the prosecution and it 

was suggested to him that he stated before the I.O. that cheques for Rs. 

12,78,000/- were issued by the accused in favour of contractor Madhav 

Sarma.  He  has  also  stated  that  the  accused  Abinash  Kalita  had 

completed the contractual work. 

15.                   PW-11 Sri Mokul Ch. Kuli, Senior Scientific Officer, 

Question  Document  Division,  FSL,  Guwahati  has  stated  that  on 

12.06.2003  he  was  entrusted  to  examine  signatures  of  Bimal  Ch. 

Chanda and after examination he came to the conclusion that accused 

Bimal Ch. Chanda, EE of Borolia Irrigation Division, Tamulpur had 

signed all  the Question Documents.  Exts.  44 and 45 are comparison 

chart of blue and red circled signatures. Ext. 46 is his opinion, Ext. 

46(1) is the signature of then Director, Sri R. N. Deka. Ext. 47 is the 

reason of conclusion and Ext. 47(1) is his signature. Exts. 48, 49 and 50 

are the specimen signatures of EE, Bimal Ch. Chanda. 
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16.                PW-12 Sri Krishna Swargiary, Contractor of Borolia  

Irrigation Division has stated that when EE, Bimal Ch. Chanda issued 

cheques in favour of contractor Madhav Sarma, Anjana Boro without 

doing any contractual work and then the Vigilance & Anticorruption 

officials went to the office of the Executive Engineer and recorded their 

statement. He has also stated that contractor Madhav Sarma took Rs. 

28,00,000/- without executing any contractual works. 

17.             PW-13 Sri  Hareswar Swargiary,  Contractor  of  Borolia 

Irrigation Division has stated that when accused Bimal Ch. Chanda, 

EE of Borolia Irrigation Division committed illegality the President of 

Contractor Association made complaint before the authority and then 

Vigilance Official visited the work sites. 

18.            PW-14 Sri Raheswar Brahma, Dy. Accounts Officer of the office 

of the Executive Engineer, Borolia Irrigation Division has stated that in 

the year 2003 Ganesh Basumatary was the Accounts Officer and Bimal 

Ch. Chanda was the Executive Engineer of their division. One day in 

the year 2003 EE, Bimal Ch. Chanda asked them to go to Guwahati to 

do some urgent works and accordingly he, Accounts Officer- Ganesh 

Basumatary,  Asstt.  Accounts  Officer  -Nagen  Kalita,  Dy.  Accounts 

Officer- Girish Sarma, Cashier-Dhareswar Mali and Tender Asstt. – 

Debojit Kagyung went to Guwahati and stayed in a Guest House where 

they met EE, Bimal Ch. Chanda and Contractor Madhav Sarma. On 

that day Cashier prepared some cheques as directed by the Executive 

Engineer and Accounts Officer and after that light refreshment was 

provided to them by the EE, Bimal Ch. Chanda at his cost. PW-15 Sri 

Debojit  Kagyung, Sub-Engineer has stated that  one day in the year 

2003 he and other officials of the accounts division were asked by the 

EE, Bimal Ch. Chanda to go to Guwahati and accordingly they went 

there and stayed in a hotel and he met contractor Madhab Sarma in 
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that  hotel  and  as  per  direction  of  EE,  Bimal  Ch.  Chanda  Cashier 

prepared the cheques.

19.             pw-16 Sri Jagadish Sarma, DSP has stated that in the year 2003 

he was serving as Inspector of Police in the Vigilance & Anticorruption 

and  he  was  entrusted  with  the  investigation  of  the  case.  During 

investigation  he  seized nine  cheques  issued in  favour  of  contractors 

namely, Madhab Sarma, M/S United Youth Association, Anjana Boro, 

Tafazul Islam, Dijendra Das, Bichitra Sarma, Abinash Kalita, Kushal 

Tie  and  Madhav  Sarmawhich  vide  Ext.  1  from  Treasury  Officer 

Subash Ch. Das. Exrs. 12 and 13 are those cheques. The ceiling issued 

by the Govt. of Assam was also seized vide Ext. 14. He has also seized 

the letter written by SDO(S), Rangia to the Treasury Officer to stop 

payment of the cheques. Four numbers of cheques advice slips were 

also seized vide Ext. 15. Ext. 3 is the cashbook, Exts. 24, 26 to 39 are 

MBs relating  to  item number 2  of  Ext.  2.  Exts.  4,5,6  & 7  are  NIT 

relating to item No. 3 of Ext. 2. Exts. 40, 41, 42 are the counterfoils of 

the cheques. On 05.05.2003 he seized the charg memo of the office of 

the Borolia Irrigation Division vide Ext. 51, the then Inspector of Police 

Sarbananda Gohain put his signature in Ext. 51 vide Ext. 51(2). Exts. 

54  &  55  are  the  documents  of  Ext.  53.  He  had  also  seized  four 

documents from hotel  VIP International vide Ext.  56.  Ext.  57 is the 

Registration  Card  of  hotel,  Ext.  58  is  the  hotel  bill  and  Ext.  59  is 

statement of hotel VIP International. He also seized eight numbers of 

documents vide Ext. 60. 

20.         PW-17 Biswanath Goswami, Inspector of Police, Vigilance & 

Anticorruption has stated that on 21.06.2006 while he was serving in 

the  Anticorruption  Deptt.  Assam  investigation  of  the  case  was 

entrusted  to  him.  After  perusing  the  case  diary  he  found  that 

investigation of the case was almost completed. Thereafter he filed the 

chargesheet  against  accused Bimal  Ch.  Chanda and Abinash Kalita 

U/s. 120B/109/468/471/409/511 IPC R/W Section 12 and 15 of PC Act 
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vide Ext. 73 in two sheets. Ext. 73(1) is his signature. Ext. 73(2) is the 

signature of Superintendent of Police, Vigilance. 

21.               PW-18 Sri M.K. Das, Secretary to the Govt. of Assam,  

Irrigation Deptt. has stated that on 10.05.05 while he was serving in the 

capacity of the Secretary to the Govt. of Assam, Irrigation Deptt. he 

accorded prosecution against accused EE, Bimal Ch. Chanda vide Ext. 

74.  Ext.  Ext.  74(1)  is  his  signature.  He  has  also  stated  that  before 

according sanction he had gone through all the papers placed before 

him and after applying his mind he accorded sanction to prosecute the 

accused person for non execution of contractual works or Rs. 93,400/-. 

22.               After going through the evidence of 18 prosecution witnesses it 

transpires that the prosecution case primarily depends on the evidence 

of PW-1, PW-3, PW-6, PW-8, PW-11, PW-14 and PW-15. In order to 

appreciate the evidence the sequence of events leading to the institution 

of the case is to be analyzed.  

23.            According to the PW-1 Sri Subash Das, Treasury Officer of 

Rangia  Sub  Treasury,  PW-3  Ganesh  Basumatary  Asstt.  Accounts 

Officer  of  Borolia  Division  and  PW-6  Dharswar  Mali  Cashier  of 

Borolia Division in February 2003 the Under Secretary to the Govt. of 

Assam,  Irrigation  Deptt.  released  Rs.  98,00,000/-  to  Executive 

Engineer,  Borolia  Irrigation  Project,  Tamulpur  for  construction 

purpose vide Ext. 15 (Ceiling) with budget for the same amount vide 

Ext. 16 which were seized by police during investigation of the case 

vide Ext. 14. It is also seen from the evidence of PW-3, Accountant of 

Borolia Irrigation Division that the then Executive Engineer, Borolia 

Irrigation Division, Bimal Ch. Chanda floated notice inviting tender 

vide Ext. 4 and after observing the formalities works were allotted to 

the  numbers  of  contractors.  The  accused  Bimal  Ch.  Chanda  in  his 

reply to the question No. 3 put u/s. 313 Cr. PC admitting the allotment 

of  the  works  to  those  contractors  has  stated  that  the  estimate  was 

approved  by  the  Chief  Engineer  and  tenders  and  the  comparative 



17
statement  were  sent  to  the  Chief  Engineer  and  after  getting 

administrative approval he alloted the works to the contractors.  

24.               After going through the evidence of PW-1, PW-3, PW-6, PW-

16 and reply given by the accused person U/s. 313 Cr. PC it is found 

that  accused  Bimal  Ch.  Chanda,  EE  of  Borolia  Irrigation  Division 

allotted the works of different sum amounting to Rs. 28,64,972/- to nine 

contractors  namely  Madhab Sarma,  M/S United  Youth  Association, 

Dijendra Das, Tafazul Islam, Bichitra Sarma, Anjana Boro, Abinash 

Kalita, Kushal Tie and Madhab Sarma. From the evidence of  PW-6 

Sri  Dharmeswar Mali,  UD Asstt.  of  Borolia Irrigation Division it  is 

found  that the measurement books were prepared by the Engineers of 

their officer on the progress of the work at the site. Ext. 26  to Ext. 39 

are the measurement books of those works allotted to the contractors. 

The evidence of PW-16, I.O. shows that after measurement of the work 

bills were submitted to the Executive Engineer vide Exts. 61, 62, 63, 64, 

67 & 68. From these bills it is seen that a sum of Rs. 2,90,000/- was 

passed for payment to Dijendra Das,  a sum of Rs.  36,812/- and Rs. 

89,000/- were passed in favour of contractor Bichitra Sarma, a sum of 

Rs. 2,80,200/- was passed for payment in favour of Madhab Sarma, a 

sum of Rs. 82,500/- was passed for payment in favour of Tafazul Islam, 

a  sum of  Rs.  1,10,852/-  was  passed  for  payment  in  favour  of  M/S 

United  Youth  Association,  a  sum  of  Rs.  40,000/-  was  passed  for 

payment in favour of Kushal Tie. 

25.               From the evidence of PW-4 Sri Rajbir Singh  and PW-8 Sri 

Sashi Kanta Sarma it  is seen that accused Bimal Ch. Chanda made 

payment to 18 contractors though some of them did not complete the 

works. The relevant content of Exhibit is as follows –

Name of the contractors Payment made Remarks

Madhab Sharma Rs. 9,30,650/- 

Rs. 2,80,050/- 

Rs.    55,960/-

75% completed 
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Kushal Tie Rs.    79,000/-

Rs.    40,000/- 

Rs. 1,35,000/-

Work -Nil 

Krishna Swargiary Rs. 3,26,900/-  Work-Nil

Pranab Bhatta    - 85% Completed

United  Youth 

Association

Rs.    40,000/-

Rs. 1,10,000/-

Rs. 1,05,000/-

Work-Nil

Bichitra Sarma Rs.   89,060/- Work – Nil 

Dwijendra Das Rs. 2,90,000/- No work 

Abinash Kalita Rs.   93,400/- No comment

Anjana Boro Rs.   38,000/- No comment 

Tika Chetri Rs.     3,344/- No. comment

Habibur Rahman Rs.   15,000/- 85 % completed

Taffazzul Islam Rs.   84,060/- No work 

Mintu Narzary Rs. 1,71,000/- 80% completed

Chitradhar Deka Rs. 4,27,000/- 70% completed 

Ganesh Boro Rs.   38,436/- No comment

Dinabandhu Kalita   - 90% completed

Umendra Daimari   - 80% completed

Mahesh Kakati Rs. 3,10,900/- 90% completed
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26.              From the evidence of PW-6 Sri Dharmeswar Mali, PW-14 

Raheswar Brahma, Dy. Accounts Officer, PW-15 Sri Debojit Kayang, 

Sub Engineer, Borolia Irrigation Division, it transpires that as directed 

by accused Bimal Ch. Chanda they went to Guwahati and stayed in a 

hotel  at  Kalapahar where they met  contractor Madhab Sarma also. 

Apart from them PW-3 Sri Ganesh Basumatary and Sri Girish Sarma 

were also there. As directed by accused Bimal Ch. Chanda all those 

officials of the accounts branch of Borolia Irrigation Division prepared 

the cheques for payment to the contractors. PW-6 Sri Dhareswar Mali 

has stated that as directed by accused Bimal Ch. Chanda he issued the 

cheques  to  the  contractors  showing  to  have  been received  by  hand. 

PW-6 has also stated that on that night they stayed on that hotel and 

bills were paid by the Executive Engineer Bimal Ch. Chanda. PW-15 

Sri Debojit Kayang Sub Engineer has stated that all the cheques and 

relevant matters were completed before the dinner. 

27.                Corroborating the evidence of PW-3 and PW-6, PW-7 Md.  

Iddat Ahmed, contractor of Borolia Irrigation Division has stated that 

on 13.06.2003 police seized certain documents from the receptionist of 

hotel VIP International, Kalapahar vide Ext. 25 in his presence. PW-16 

Sri Jagdish Sarma, I.O. has also stated that on 13.06.2003 he seized 

three documents from hotel  VIP International vide Ext. 56. Ext. 57, 

Ext.  58  and  Ext.  59  are  the  said  documents.  On  perusal  of  the 

documents it is seen that Ext. 57 is the registration card of hotel VIP 

International in the name of Madhab Sarma, Ext. 58 is the hotel bill 

amounting to Rs. 3,370/- in the name of M. Sarma and Ext. 59 is the 

proforma hotel bill in the name of M. Sarma. These documents show 

that six persons stayed in three rooms of that hotel on 14.02.2003. 

28.                   After going through the evidence of PW-3, PW-6, PW-14, 

PW-15  and  PW-16  it  is  found  that  accused  Bimal  Ch.  Chanda 

summoned  the  officials  of  his  account  branch   from  Tamulpur  to 
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Guwahati  with  all  relevant  official  documents  so  as  to  prepare  the 

cheques for payment to the contractors. 

29.                    From the evidence of Hand Writing Expert Sri Mukul Ch.  

Kuli  (PW-11),  Senior  Scientific  Officer,  FSL  it  is  found  that  after 

comparison of the specimen signatures of accused Bimal Ch. Chanda 

with the Question Documents vide Exts. 44 and 45 it was found that 

accused  Bimal  Ch.  Chanda  who  had  signed  all  those  Question 

Documents. 

30.                   Making a scathing attact on the prosecution case the Ld. 

defence advocate Mr. S.  Lahkar has contended that the prosecution 

has miserably failed to prove the valid sanction as contemplated u/s. 19 

of PC Act, 1988. According to the Ld. defence advocate prosecution 

sanction  was  accorded  against  accused  Bimal  Ch.  Chanda  on  the 

ground that he made payment of Rs. 93,400/- to contractor Abinash 

Kalita though no work was executed, but the enquiry report Ext. 11 

submitted by Addl. Chief Engineer, Irrigation shows that work alloted 

to  Abinash  Kalita  was  completed  which  is  also  admitted  by  other 

prosecution witnesses. As the main accusation against accused Bimal 

Ch. Chanda is  falsified by prosecution evidence,  he is  entitled to be 

acquitted by the court.  In support of his contention he has drawn my 

attention  to  the  ruling  laid  down by  the  Apex  Court  in  Md.  Iqbal 

Ahmed Vs.  State  of  A.P.  wherein it  is  held that  any  case instituted 

without  a  proper  sanction  must  fail  because  this  being  a  manifest 

defect in the prosecution, the entire proceedings are rendered void ab 

initio. The Ld. defence advocate has also cited the ruling laid down by 

the Apex Court in Bhagirat Vs. State of M.P. (1976) 1 SCC 20 wherein 

it was held that 'the prosecution can succeed by substantially proving 

the very story it alleges. It must stand on its own legs. It can not take 

advantage of the weakness of the defence.  Nor can the court,  on its 

own, make out a new case for the prosecution and convict the accused 

on that basis'. Thus from the contention of the Ld. defence advocate it 
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transpires that the Ld. defence advocate wants to hit the prosecution 

case on the point of sanction. 

31.                   From the evidence of PW-18 Sri M. K. Das, Secretary, 

Deptt.  of  Irrigation,  Govt.  of  Assam it  is  seen  that  the  prosecution 

sanction order was passed by him vide Ext. 74. He has also stated that 

before  according  sanction  all  the  relevant  papers  relating  to  the 

allegation against the accused person was placed before him and after 

going  through  the  materials  he  was  satisfied  to  accord  prosecution 

sanction  against  accused  Bimal  Ch.  Chanda  for  non  execution  of 

contractual work of Rs. 93,400/- by accused Bimal Ch. Chanda. In his 

cross examination he has stated that in his sanction order Ext. 74 he 

did  not  mention  the  name  of  the  documents  and  files  which  were 

perused by him. In the sanction order dtd. 10.03.2005 the allegation 

against the accused person is that a sum of Rs. 98,00,000/- was spent 

for construction work of Borolia Irrigation Project and after enquiry it 

was found that an amount of Rs. 93,400/- out of Rs. 28,64,971/- was 

paid to contractor Abinash Kalita against one work which was found 

not executed and because of this reason accused Bimal Ch. Chanda is 

responsible  for  resorting  to  pay  a  sum  of  Rs.  93,400/-  against  non 

executed work. A bear reading of the sanction order it is seen that all 

the facts stated in the enquiry report on the basis of which sanction was 

accorded are not mentioned by the sanctioning authority. On the other 

hand  there  are  six  charges  against  the  accused  persons  u/s. 

120(B)/409/468/511/471 IPC R/W section 7, 12 & 13 PC Act.  The main 

charge against the accused person during the period 2002-03 in short is 

that while serving as Executive Engineer of Borolia Division Irrigation, 

Tamulpur he committed criminal breach of trust in respect an amount 

of Rs. 28,64,972/- by issuing nine cheques in favour of contractors for 

payment. He was also charged that during the period he prepared false 

MBs and Bills etc. for the said work resulting misappropriation of Rs. 

28,64,972/-.  In order to appreciate the point of sanction it would be 

work while to go through the sanction order (Ext. 74) itself. 
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32.                      The Hon'ble Supreme Court in Indubushan Chatarjee Vs.  

State of W.B. AIR 1958 SC 14 A held that the sanctioning authority is 

placed some what in the position of sentinel at the door of criminal 

court in order that no irresponsible or malicious prosecution can pass 

the portals of the court of justice. It should know the facts of the case 

and  should  apply  his  mind  to  the  relevant  facts  before  according 

sanction to prosecute a public servant. The Allahabad High Court in 

Rampukur Singh Vs. State of All. AIR 1954 All 223 held that sanction 

to prosecute is required only for the purpose of taking cognizance of an 

offence,  once  cognizance  is  taken its  utility  is  exhasted and it  is  no 

longer needed, either during the enquiry into the guilt of the accused or 

for  the  purpose  of  convicting  him.  The  Hon'ble  Supreme  Court  in 

Prakash Singh Badal Vs. State of Punjab (2007) 1 SCC 1 held that the 

sanctioning authority is not required to separately specify which of the 

each of the offences against the accused public servant. This is required 

to  be  done  at  the  stage  of  framing  of  charge.  Law  requires  that 

materials must be placed before the sanctioning authority so that the 

sanctioning authority can apply his mind and take a decision. Whether 

there is an application of mind or not would depend on the facts and 

circumstances  of  each  case.  There  can  not  be  any  generalized 

guidelines in that regard. Hon'ble Supreme Court in Major Sumnath 

Vs. Union of India AIR 1971 SC 1910 held that for a sanction to be 

valid it must be established that sanction was given in respect of the 

facts  constituting  the  offence  with which  accused is  proposed to  be 

charged. Though it is desirable that the facts should be referred to in 

the sanction itself nonetheless if they did not appear on the face to do, 

the  prosecution  must  establish  aliunde  by  evidence  that  those  facts 

were placed before the sanctioning authority.

33.                   Now it is to be seen whether all the incriminating materials 

were placed before the sanctioning authority at the time of according 

sanction  A  bare  reading  of  the  sanction  order  Ext.  74  shows  that 
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sanction  was  accorded  on  the  basis  of  enquiry  conducted  by  the 

Inspection and Quality Control of the Irrigation Deptt. (Ext. 11). It is 

also stated that the subject matter of the enquiry was utilisation of Rs. 

28,64,971/- by accused Bimal Ch. Chanda. According to Ext. 11 there 

are  18  contractors  in  whose  favour  payment  was  made  by  the 

Executive  Engineer  though  the  work was  not  completed.  From this 

report it is also seen that about Rs. 9,00,000/- was paid to 5 contractors 

namely  Kushal  Tie,  M/S United Youth Association,  Bichitra Sarma, 

Dijendra Das and Tafazul Islam by the accused person though no work 

was done. The other contractors were paid though the alloted works 

were not completed. Thus the entire facts of the enquiry report (Ext. 

74) was perused by the PW-18. 

34.                  At the time of framing the charge it was specifically stated  

that  the  accused person misappropriated  Rs.  28,64,972/-  by making 

false record like MBs and Bills relating to Borolia Irrigation Division. 

Obviously  the  main  accusation  against  accused  Bimal  Ch.  Chanda 

described in the enquiry report was reflected in the charges framed 

against him. The accused person in his answer to the question No. 8 u/s. 

313 Cr. PC has stated that witness Sashi Kanta Sarma (enquiry team 

member) did not visit work site properly with any scientific instrument 

to assess the nature of quality of works.  He has personally visited the 

places that the works were done properly. The accused person in reply 

to the question No. 12 u/s. 313 Cr. PC has stated that an amount of Rs. 

28,00,000/-  was distributed  in  seven contractors  for  their  completed 

works. All contractors are registered contractors.  

35.                      From these answers given by the accused u/s. 313 Cr. PC it 

can  be  inferred  that  issuance  of  the  cheques  in  favour  of  the 

contractors for their works alloted by the accused person of Borolia 

Irrigation Division is admitted by the accused.  According to Section 

313  (4)  the  answers  given  by  the  accused  may  be  taken  in  to 

consideration  in  such  enquiry  or  trial  and  put  in  evidence  for  or 
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against him in any other enquiry into or trial for any other offence 

which such answers may tend to show he has committed.

36.                       In short in the ejahar dtd. 06.03.2003 it is specifically 

stated that accused EE, Bimal Ch. Chanda issued cheques amounting 

to Rs.  28,64,972/- in favour of nine contractors though they did not 

execute the works alloted to them. The basis of the FIR is the enquiry 

report dtd. 13.03.2003 submitted by Quality Control Wing of Irrigation 

Deptt.  Before  according  prosecution  sanction;  the  sanctioning 

authority  had gone through this  enquiry report submitted by Addl. 

Chief Engineer, Inspection and Quality Control, Irrigation, Assam. At 

the time of framing of charge the gist of the offence was readover and 

explained to accused Bimal Ch. Chanda. In his reply to the questions 

put  u/s.  313  Cr.  PC  accused  Bimal  Ch.  Chanda  has  admitted  the 

issuance  of  cheques  in  favour  of  those  nine  contractors.  The  only 

disputed point is that according to the accused person cheques were 

issued  on  completion  of  the  works,  but  the  Addl.  Chief  Engineer, 

Inspection  and  Quality  Control  after  going  through  the  report 

submitted by the Inspection Team of Quality Control submitted the 

report that no works were done against the amount of Rs. 9,00,000/- 

paid to nine contractors. 

37.                    A Very important aspect of the prosecution case as it  

appears  from the  evidence  of  officials  of  account  branch of  Borolia 

Irrigation  Division  is  that  all  of  them  were  taken  to  a  hotel  VIP 

International at Guwahati from Tamulpur Irrigation Division with all 

relevant official records to get those nine cheques amounting to.  Rs. 

28,64,972/-  passed  for  payment  to  those  nine  contractors.   Hotel 

documents (Exts. 57, 58 & 59) show that a sum of Rs. 3,370/- was paid 

by contractor Madhab Sarma for entertaining six officials of Borolia 

Irrigation Division as per direction given by accused EE, Bimal  Ch. 

Chanda. 
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38.                 According to Section 19(3) PC Act no finding, sentence or  

order passed by Special Judge shall be reverged or altered by court in 

appeal, confirmation or revision on the ground of the absence of, or 

any error, commission or irregularity in the sanction required under 

sub section 1, unless in the opinion of that court a failure of justice has 

been occasioned thereby. 

39.  According  to  the  prosecution  case  against  accused  Abinash  Kalita 

entered into a criminal breach with accused Bimal Ch. Chanda, EE to 

misappropriate a sum or Rs. 93,400/- by making flase record like MBs 

and Bills resulting in misappropriation or Rs. 93,400/-. It is also stated 

that accused Abinash Kalita abetted co -accused  Bimal Ch. Chanda to 

take illegal gratification to get his bill passed by the public servant. In 

the equiry report it is stated that the work site of Abinash Kalita could 

not be visited by the joint team due to lack of time. PW-8 team member 

of  Inspection  and  Quality  Control  in  his  cross-examination  has 

admitted  that  work  site  of  contractor  Abinash  Kalita  could  not  be 

visited due to lack of time.  After scrutinizing the entire prosecution 

evidence  it  is  found  that  there  are  no  materials  against  accused 

Abinash Kalita u/s. 120(B)/468/471/109 IPC. He is therefore entitled to 

be acquitted. 

40.  In the forgoing paras we have already found that accused Bimal Ch. 

Chanda  EE.  after  receiving  the  central  fund  of  Rs.  98,00,000/-  for 

construction under Borolia Division Irrigation floated NIT and alloted 

different construction works to different contractors and finally issued 

cheques  amounting  to  Rs.  28,64,972/-  in  favour  of  nine  contractors 

namely Madhab Sarma, M/S United Youth Association, Dijendra Das, 

Tafazul Islam, Bichitra Sarma, Anjana Boro, Kushal Tie,  but after 

joint  inspection  by  Inspection  and  Quality  Control  Wing  (INQC), 

Irrigation,  Assam it  was  found  that  those  nine  contractors  did  not 

execute the work alloted to them by EE., Bimal Ch. Chanda. It is also 

found that accused Bimal Ch. Chanda for the reason best known to 
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him did not perform the official work of passing the bills and issuing 

cheques in his office at Tamulpur Borolia Irrigation Division and on 

the contrary he shifted his account section of his establishment with 

officials  and  relevant  documents  to  hotel   VIP  International, 

Kalapahar, Guwahati on 14.02.2003 and delivered the  cheques to the 

contractors after being entertained by contractor Madhab Sarma. 

41.                In order to constitute the offence u/s. 7 PC Act, it must be 

proved that accused was a public servant, he accepted or obtained or 

agreed to accept illegal gratification from some person for himself or 

for any other person as a motive or reward for doing or forbearing an 

official  act.  Section 11 of  PC Act  says  that  whoever  being  a  public 

servant  accepted  or  agreed  to  accept  for  himself  or  for  any  other 

person  any  valuable  thing  without  consideration  from  any  person 

whom he knows to have been or to be likely to be concerned in any 

proceeding  or business  transected by such public  servant  or of  any 

public  servant  to  whom he  is  subordinate  shall  be  punishable  with 

imprisonment  which  shall  not  be  less  then  six  months  which  may 

extend to five years and shall also liable to fine. 

42.                    In the case in hand accused Bimal Ch. Chanda is also 

charged u/s. 409 IPC. According to Section 405 Cr. PC whoever  being 

in any manner entrusted with property or any dominion over property 

dishonestly misappropriates or converts to his own use any property or 

dishonestly disposes of that property in violation of any direction of 

law prescribing the mode for which such trust is to be discharged or of 

any legal contract which he had made touching the discharge of such 

trust or willfully suffers any other  person so to do, commits criminal 

breach of trust.  In the case in hand the accused Bimal Ch. Chanda 

after  accepting the tenders  of  the contractors  made a legal  contract 

that  payment  of  the  bill  is  to  be  paid  on  completion  of  the  works 

alloted, but the accused made payment of the bill amount by issuing 

cheques in favour of the contractors who did not do any work of the 
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alloted  work.  Thus  the  trust  imposed  on  the  public  servant  was 

discharged in  a  way which  resulted  misappropriation  of  huge  govt. 

money which is punishable u/s. 409 IPC up to imprisonment for life or 

with imprisonment of either description for a term which may extend 

to ten years and shall also liable to fine. 

43.                        Having regards to the oral and documentary evidence 

and in the light of relevant provisions of law and legal ratios laid down 

by the Apex Court stated above I am of the view that the prosecution 

has  established  the  case  against  accused  Bimal  Ch.  Chanda,  EE, 

Borolia Irrigation Division u/s. 409 IPC R/W Section 7 & 11 PC Act, 

1988 beyond all reasonable doubt. Accused abinash Kalita, contractor 

is acquited.

44.                  The accused person in reply to the question on sentence has 

stated that he retired from service in 2006 and his only daughter is 

mentally retarted and so he should be dealt with leniently.   

     

45.               Transparency International in its recent report has estimated 

that  Indians  spend  Rs.  28000  crores  every  year  by  way  of  bribes. 

During  last  several  decade  the  country  has  seen  the  execution  of 

various  five  year  plans  involving  huge  expenditure  by  the  govt.  for 

various nation building projects. Bribery and graft by public officers in 

one of the most organised crime which is characterised as white colour 

crime.  Though  our  country  did  make  progress  but  a  big  chunk  of 

money earmarked for developmental projects has been pocketed by the 

corrupt  officers,  political  leaders,  businessmen,  contractors, 

middlemen  etc.  The  vicious  forces  of  corruption  have  also  started 

plaguing the very mechanism created to control it.  

46.                The primary objective of criminal justice system is to prevent  

and  detect   deviant  behabour  to  evaluate  its  extent  and  then  to 

adjudicate  the  damage  by  prescribing  suitable  quantum  of 



28
punishment.  These  measures  are  necessary  to  provide  certain 

safeguard to ensure that citizen are protected and their human right 

are not infringed. In the case in hand what we have seen is that accused 

Bimal Ch. Chanda being the Executive Engineer of Borolia Irrigation 

Division  who  was  entrusted  Rs.  98,00,000/-  to  execute  various 

construction of irrigation project hatching a plan with same contractor 

of his irrigation division to pocket a big chunk of public money passed 

the bills of seven contractor amounting to more than Rs. 10,00,000/- 

along with other eleven contractors for payment. This is a typical act of 

looting the exchequer by passing fake  bills  of  contractors  by public 

servant. 

47.            As we know that  more significant  on institution  is  more 

vigurously the society reacts to the behaviour which violates it norms. 

An  unambiguous  message  is  to  be  sent  to  this  sort  of  element  and 

probable offenders. Corruption which is beleived to have penetrated 

into every sphere of activity is one of the most talked about subject 

today.  2G.  Scam,  Commonwealth  game  scandal,  Assam's   one 

thousand crore North Cachar Hills corruption etc. are first page news 

item of all dailies.

48.                In view of the prevailing situation of our country and 

magnitude of the offences committed by the accused person he is not 

entitled to be released on probation.  Hence accused Bimal  Chandra 

Chanda is  convicted u/s.  409 IPC R/W Section 7 PC Act,  1988 and 

sentenced to undergo regorious imprisonment for 4 (four) years with 

fine  of  Rs.  50,000/-  (fifty  thousand)  in  default  to  undergo regorious 

imprisonment for one year under the first count. He is also sentenced 

to undergo regorious imprisonment for one year with fine Rs. 10,000/- 

(ten thousand) in default to undergo regorious imprisonment for six 

month under the last count. The sentence would run concurrently. The 

period  of  detention  during  investigation  and  trial  shall  be  set  off 

against the period of imprisonment. 
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Special Judge, Assam, 

Guwahati 
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Appendix 

1. Name of the prosecution witnesses -  

 PW-1 Sri Subash Ch. Das

 PW- 2 Sri Aswini Das 

 PW-3 Sri Ganesh Basumatary

 PW-4 Sri Rajbir Singh

 PW-5 Sri Kabul Das

 PW-6 Sri Dhareswar Mali

 PW-7 Sri Iddat Ahmed

 PW-8 Sri Sashi Kt. Sarma

 PW-9 Sri Kumud Kalita

  PW-10 Sri Barun Kalita 

 PW-11 Sri Makul Ch. Kuli

 PW-12 Sri Krishna Swargiari

 PW-13 Sri Hareswar Brahma

 PW-14 Sri Raheswar Brahma

 PW-15 Sri Debojit Kagyung

 PW-16 Sri Jagadish Sarma

 PW-17 Sri Biswanath Goswami

 PW-18 M. K. Das

2.  Exhibited by Spl. P.P. -
Ext. 1. Seizure memo

Ext. 2. Seizure memo.

Ext. 3. Cashbook

Exts. 4, 5, 6 & 7 - NITs 

Ext. 8 FIR

Ext. 9 Proforma FIR

Ext. 10 Seizure memo 

Ext. 11 Quality Control Report 

Exts. 12 & 13  Cheques

Ext. 14 Seizure memo 
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Exts. 15 Ceiling

Ext. 16 Copy of budget

Exts. 17 & 18 letter of budget

Ext. 19 Advice slip

Ext. 20, 21 & 22 Advice slips

Ext. 23 Cheque Transit Register

 Exts. 24, 26 to 39 M.B. Books

Ext. 25 Seizure memo

Ext. 43 – Report

Ext. 44 & 45 – Comparison chart

Ext.  46 Forwarding report

Ext. 47 Reasons for opinion

Exts. 48 to 50 – Specimen signatures sheets

Ext. 51 – Seizure memo 

Exts. 52 – Charge handing over and taking over

Ext. 53 – Seizure memo

Exts. 54 & 55 – Documents

Ext. 56 – Seizure memo

Ext. 57 to 59 – Documents

Ext. 60 – Seizure memo

Ext. 61 to 68 – Bills

Ext. 69 – Seizure memo

Ext. 70 to 72 – Documents

Ext. 73 – Charge sheet

Ext. 74 – Prosecution Sanction order.  

3.      Exhibited by Defence advocate- 
Exts. 4(A) to 4(E), 5(A) to 5(C) and 

6(A) – 6(d) are Initial signatures of Debojit Kagyung

Ext. 3(A) – Signature of Dharmeswar Mali

Ext. 12(A) to 13(A) – Signatures of Accounts Officer. 

 Special Judge, Assam, 
 Guwahati 


