
IN THE COURT OF JUDICIAL MAGISTRATE, KAMRUP, 
GUWAHATI

                                          Sri Nibaran Das
v.

                                       Smt Premoda Das & Others
                 U/S 447/506/34 IPC.
                                           

Present:Smt I. Borthakur, Judicial Magistrate First Class, 
Kamrup, Guwahati

Appearance:
                     For   Complainant:Sri B Thakuria 
                      For Defence: Smt Dipti Rani Deka.

Evidence Recorded on: 10.8.10,7.6.12,7.3.13
Argument Heard on:12.4.13
 Judgment :23.4.13

                     

JUDGMENT OF THE CASE No. C/R 1881/07



                                JUDGMENT

The Complainant’s case in a nutshell is that in the year 2000, the 
complainant’s father had mortgaged two Bighas and three Bighas 
of  land  for  Rs.  12,000  and  Rs.  54,000  respectively,  with  the 
accused,Bhupen  Thakuria.  In  the  month  of  August,  2006,  the 
Complainant  went  to  the  house  of  the  accuseds  along  with  his 
brother and relatives for releasing the mortgaged land, the accuseds 
told them that they had already purchased the mortgaged land from 
the  complainant’s  father  but  failed  to  show the  Sale  Deed.The 
accuseds threatened them that  he should hand over the land  to 
them.  Further,  the  accused,  Promoda  Das  Thakuria  on 
20.11.06,obtained Sale  permission  by managing the  Lat  Mandal 
and committed forgery by submitting a false Agrrement before the 
concerning Authority.The accuseds , Premoda Das and Dipankar 
Thakuria  appeared   on  receiving  of   process  issued  U/s 
(s)468/420 /34 of IPC.Case was abated in respect of the accused, 
Bhupen  Thakuria  vide  order  dated  21.6.07.  After  examining 
complainant witnesses, and upon perusal of the case record , prima 
case against the accuseds U/S (s) 447/ 506/34 of I. P.C was found. 
Particulars of offences under the aforestated penal provisions were 
read over and explained to the accuseds to which they pleaded not 
guilty and claimed trial.
       On the Prosecution side, four witnesses were examined:
              PW 1:Nibaran Das 
              PW 2:Nripen Das
              PW3:Manindra Das
             PW4:Gautam Chandra Das             
          



             Statement of accuseds under Section 313 CrPC  was 
recorded. Defence plea was of total denial. One DW was adduced 
on the defence side.
DW1:Barnali Thakuria

          Points For Determination:

1. Whether the accuseds  unlawfully trespassed into the land   in 
possession of the Complainant with intent to commit an offence 
or to intimidate, annoy or insult him?
2. Whether  the  accuseds  caused  criminal  intimidation  to  the 
Complainant by threatening him to hand over the land to them?
  
DISCUSSION, DECISION AND REASONS THEREFOR:

I have carefully perused the case record and heard learned counsels 
on both sides.PW1,deposed that the accuseds somehow obtained 
sale permission and that were planning to sell off the land.In his 
cross  examination,  PW1  deposed  that  he  did  not  know  if  the 
accuseds  had  got  the  land  mutated  in  their  name.He  further 
deposed  that  the  disputed  land  is  still  in  the  possession  of  the 
accuseds.PW2 deposed that he had gone with his brother, Nibaran 
Das to the house of the accuseds.In his cross examination, PW2 
deposed  that  he  had  not  seen  the  Sale  permission  which  was 
obtained by the  accuseds.PW3 is a co villager who deposed that 
when the complainant and his brother had gone to the house of the 
accuseds  to  get  the  mortgaged  land  released,  the  accuseds  told 
them that they had already purchased the land from his father.PW3 
further  deposed  that  the  accuseds  were  in  actual  physical 
possession of the land.PW4 deposed that he did not know anything 
about the matter.PW4 is the brother of the complainant.
     On  the  Defences’s  side,  DW1,  daughter  of  the  accused, 
Premoda  Thakuria,  deposed  that  her  father  had  purchased  the 
disputed land from the complainant’s father and they had obtained 
Sale  Permission  from the concerned Authority.She deposed that 



they are in physical possession of the land and are cultivating the 
land  and  paying  revenue  towards  the  same.In  her  cross 
examination, she deposed that the land is presently in the name of 
the  complainant.She  also  deposed  that  there  is  pending  civil 
litigation between them.
                    In the case in hand, the Complainant has produced 
three  documents  to  prove  their  ownership  of  the  disputed  land. 
Exhibit 1 is the land revenue receipt.  Exhibit 2 is the Chita and 
Exhibit 3 is the Jamabandi. Defence has in their turn , produced the 
Revenue Receipts and exhibited the same as Exhibits A, B , C, D E 
and F respectively. It also appears from the evidence on record that 
there  is  pending  civil  litigation  between  the  parties.These 
documents may be of importance in deciding the ownership of the 
land.  However,  the  determination  of  right,  title  and  interest  is 
beyond  the  determinative  arena  of  a  Criminal  Court,  the  same 
being the jurisdictional subject matter of only a Civil Court.The 
case in hand is one of criminal trespass which requires proof 
that the accused entered into or upon property in possession of 
another  with  intent  to  commit  an  offence  or  to  intimidate, 
insult or annoy any person in possession of such property
  or  ,  having  lawfully  entered  into  or  upon  such  property, 
unlawfully  remains  there,  with  intent  thereby  to  intimidate, 
insult or annoy any such person or with intent to commit an 
offence.
  Therefore, what is derived therefrom is that it has to be seen from 
the evidence on record as to who was in possession of the subject 
matter  of  trespass  at  the  time  of   alleged  commission  of  the 
offence.  In  the  instant  case,  the  prosecution  witnesses  have 
themselves deposed that  the accuseds were in possession of the 
land by way of  mortgage.Until  the  filing  of  the  Complaint,  the 
mortgage had not been redeemed.The only independent witness in 
this case i.e  PW3 deposed categorically that the accuseds were in 
actual  physical  possession  of  the  land.  DW1 deposed  that  they 
were in physical possession of the land and were cultivating the 
same. Although DW1 belongs to the family of the accuseds and 



her reliability  as  witness is  questionable  ,  however,  she has not 
been cross examined by the Prosecution side on the question of 
possession; rather  her entire cross examination is centered on the 
issue of ownership of the land and the obtaining of sale permission 
illegally  etc,  which  are  however  beyond  the  determinative 
jurisdiction of this Court, as discussed earlier.From the available 
evidence, I am of the considered opinion that there is no evidence 
of criminal trespass in this case and the PWs evidence have rather 
helped in demolishing its case U/S 447 IPC.
   The case is also U/S 506 IPC, which requires proof of the fact 
that
    the  person  alleging  the  offence,  was  threatened  by  the 
accused with any injury to his person, reputation or property, 
or to the person or reputation of any one in whom that person 
is interested, with intent to cause alarm to that person, or to 
cause that person to do any act which he is not bound to do, or 
to omit to do any act……” 
   In the  given case, the PWs are totally tight lipped regarding the 
allegation  of  criminal  intimidation.There  is  the  absence  of  any 
evidence to the effect that  the Complainant was threatened with 
any kind of injury either to himself or to any person in whom he 
was interested.
  
  Therefore ,upon perusal of the materials on record, I am of the 
inescapable  conclusion  that  the  case  does  not  succeed  for  the 
complainant  as  the  Complainant  side  has  completely  failed  to 
prove its case against the accuseds U/S 447/506/34 of IPC.
                    



                                              ORDER
                    
In view of the foregoing analysis of the evidence on record, the 
accuseds, Smt Premoda Das and Sri Dipankar Thakuria are held 
not guilty of  commission of offences u/s 447/506/34 of IPC and 
therefore the accuseds are acquitted of the aforestated offences and 
set  at  liberty  forthwith.  Bail  bonds  are  cancelled  and  bailor  is 
discharged.
 Dictated under the seal of my Court and bearing my signature

                                                  Smt. I. Borthakur.
                                                Judicial Magistrate, First Class,
                                                   Kamrup, Guwahati.


