
IN THE COURT OF SPECIAL JUDICIAL MAGISTRATE,ASSAM,GUWAHATI

Present-Ms.N.A.Ahmed,A.J.S.

GR Case no.6788/13
u/s 379/411 IPC

State
Vs

1)Naimuddin Ali
2)Manowar Ali………..accused

Charge explained on-18.7.13

Evidence recorded on-1.8.13,3.8.13,14.8.13,27.8.13

Argument heard on-27.8.13

Judgment delivered on-31.8.13

Advocates who appeared in this case are-

Sri Santanu Bhattcharyya,A.P.P. for the prosecution

Sri Bibaswan Deka,Advocate for the defence

JUDGMENT
The case of the prosecution in brief is that on 8.6.13 

one Sri Faruq Ali lodged an ejahar before the O/C Bhangagarh PS 
stating inter alia that on 8.6.13 at about 8.30 pm after parking the 
school bus bearing no.AS 01 H 0567 near Bhangagarh market went 
to his room to have food.At about 9.30 pm on return found the 12 volt  
battery from inside the bus missing.

The case was registered as Bhangagarh PS case 
no.120/13 u/s 379 IPC.

Police  started  investigation  and  submitted  charge 
sheet against the accused u/s 379/411 IPC.

Accused  thereafter  entered  their  appearance  in 
court.Copies of relevant documents furnished to the accused.Charge 
u/s 379/411 IPC framed,read over and explained to the accused to 
which they pleaded not guilty and claimed to be tried.

Prosecution  examined  five(5)  witnesses  including 
the I.O.Statement of accused recorded u/s 313 Cr.P.C.Defence did 
not  adduce  any  evidence.Heard  argument  advanced  by  the 
Ld.Counsels of both sides.Perused the evidence on record carefully.

Points For Determination-
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1)Whether on 8.6.13 at about 8.30 pm there was theft of a  12 volt 
battery of the bus bearing no.AS 01 H 0567 of which Patiram Giri was 
the owner and informant Faruk Ali was the driver?

2)Whether on 8.6.13 at  about  12 midnight  accused were found in 
possession of the aforesaid battery?

3)Whether  the  accused  dishonestly  received  the  aforesaid  battery 
belonging to Patiram Giri knowing the same to be stolen property?

4)Whether the accused committed theft of the aforesaid battery from 
the school bus bearing no.AS 01 H 0567 from out of the possession 
of its driver Faruq Ali?

Discussion,Decision and Reasons for Decision-

Point no.1-

5)PW1 Patiram Giri  deposed  in  court  that  on  day  of  incident  his 
school bus was parked at the Bhangagarh parking at night.That at 
about  8.30  pm  handyman  of  the  bus  Mithun  Sarkar  over  phone 
informed him that someone broke the lock of his bus and took away 
the battery.

6)PW2 Mithun Sarkar handyman of the bus deposed in court that on 
the  night  of  incident  the  school  bus  was  kept  in  the  Bhangagarh 
parking.That at night after having food he came to the bus.That then 
he saw the lock of the door broken and found the battery of the bus 
missing.That at that time the driver of the bus was at home.That after 
about half an hour he informed the owner of the bus over phone.That 
the next morning as school was open bought a new battery.

7)During cross PW2 Mithun Sarkar stated that at about 8/8..30 pm he 
reached near the bus.

8)PW3 Faruq Ali informant deposed in court that he is the driver of 
the school bus of the informant.That the owner of the bus informed 
him over phone about theft of the bus battery.That in the morning he 
went and found the battery of the bus missing.That then bought a 
new battery.

9)From the discussion aforesaid made it can be held that there was 
theft of the battery from the school bus of Patiram Giri. 

Point no.2, 3 & 4-

10)Now,accused in their examination u/s 313 Cr.P.C.stated that on 
the night of incident on 8.6.13 they were found in possession of a 
battery  in  a  rickshaw.That  they  bought  the  said  battery  from  a 
bus.Now,let us proceed to find out whether the battery so found in the 
possession of the accused was of the school bus of the informant.
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11)PW1 Patiram Giri owner of the bus deposed in court that the next 
day police of Bhangagarh thana over phone informed him that his 
battery  has  been  found.That  he  went  to  thana  and  bought  the 
battery.That  police  told  that  the  battery  was  found  from  Manwar 
Ali.That alongwith Manwar Ali was one more boy at that time in the 
thana.And said witness could identify the accused as the boys he has 
seen at thana on that day.

12)During cross PW1 Patiram Giri stated that he went to thana the 
next morning after the incident on being called by police.That ejahar 
was given after the thiefs were caught.That after he reached thana he 
called his driver and handyman.

13)PW2 Mithun Kumar Sarkar handyman of the bus deposed in court 
that the next morning bus owner called him to thana.That in the thana 
he saw the battery of the bus.That in thana saw the thiefs and said 
witness identified the accused as the thiefs.

14)PW3 Faruq Ali  driver of the bus deposed in court that the next 
morning on being called by police he went to thana and identified the 
battery  there  to  be  of  their  bus.That  police  told  him  that  the  two 
persons  present  in  the  thana  committed  theft  of  the  battery.Said 
witness also identified the accused as the thiefs.

15)During cross PW3 stated that he did not give any description of 
the battery in the FIR.That he went to thana and found the battery in 
the hand of police.That in the thana he did not see the battery in the 
hands of accused.That there was no identification mark or sign in the 
battery that  it  was theirs.That  such type of  battery is  found in  the 
market.

16)PW5 Pabin Swargiary the Investigating Officer deposed in court 
that on 8.6.13 after 12 midnight received a secret information that a 
battery is being taken in a rickshaw towards Rajgarh Bihutoli by two 
boys.That then he alongwith papa party went and found the two boys 
alongwith a battery in a rickshaw and bought them to thana.That the 
battery was given in zimma to the informant.

17)During cross PW5 Pabin Swargiary stated that no description of 
the battery is given in the ejahar.That informant and the bus owner 
did not give any description of the battery in their statements given to 
him.That  the  zimma  nama  vide  which  the  battery  was  given  in 
zimmaw is in the malkhana.

18)Ld.Counsel  for  defence  submitted  that  in  the  absence  of  any 
description of the stolen battery by the prosecution it cannot be held 
that  the  battery  found  in  the  possession  of  the  accused  was  the 
stolen battery of school bus of Patiram Giri.The investigating officer 
as PW5 during cross further stated that informant or the bus owner 
could  not  produce  any  document  in  support  that  the  battery  was 
theirs.Although as stated by the investigating officer the battery was 
given in zimma to the informant but the zimma nama is neither found 
in the record nor in the case diary.
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19)Now,exhibit-1  is  the  seizure  list  vide  which  battery  was  seized 
from the possession of the accused persons.Ld.Counsel for defence 
submitted  that  the  said  seizure  list  does  not  conform  to  the 
requirements of law.So let us now discuss the relevant evidence in 
this regard.

20)The investigating officer as PW5 during cross stated that exhibit-1 
the seizure list is not in his handwriting.That after it was written down 
he put his signature.That the battery was seized on 8.6.13 at 1.30 
am.That the three witnesses of the seizure list were not present at the 
time of seizure.That they came to thana in the morning.

21)PW2 Mithun Kumar Sarkar one of the witneses of the seizure list 
exhibit-1 during cross stated that  he did not see the battery being 
seized from the accused by police.That he does not know what is 
written in exhibit-1.Another witness of the seizure list exhibit-1 was 
Ritan Dev Nath and as PW4 he deposed in court during cross that his 
signature on the seizure list was taken at Bhangagarh thana.That he 
does not know what is written in exhibit-1.That he did not see any 
battery at the hands of accused.
So as submitted rightly by Ld.Counsel for defence, prosecution failed 
to  prove  the  seizure  of  the  battery  from  the  possession  of  the 
accused.

22)PW4 Ritan Dev Nath further deposed in court that about 3 months 
back two boys went  to his battery shop at  Bamunimaidam railway 
colony.That one boy entered inside and asked him whether he would 
purchase an inverter battery.That when he told that he will purchase it 
at Rs 1500/- the boy went away saying that he will come later.That 
the next day at 9 pm police called him to thana and shown him two 
boys and told that the boys committed theft of battery.Said witness 
could identify Manwar Ali as one of the boys who went to his shop.

23)During cross PW4 Ritan Dev Nath stated that he did not see any 
battery at the hands of accused.That the whole night he was kept in 
the thana and only the next morning at about 10 am police took his 
signature in exhibit-1.That he does not know if the boys are actually 
thiefs or not.

24)Now,the investigating officer as PW5 during cross stated that the 
ejahar  was  given  on  8.6.13  and  that  it  was  registered  at  12.40 
am.That the battery was seized at 1.30 am.Faruq Ali  informant as 
PW3  deposed  during  his  in-chief  that  in  the  morning  after  police 
called  him  he  went  to  thana  and  as  told  by  police  he  filed  the 
ejahar.During cross however PW3 informant stated that before the 
battery  was  recovered  police  called  him  to  thana  and  took  the 
ejahar.PW1 Patiram Giri owner of the bus deposed during cross that 
after the thiefs were caught ejahar was given.
The evidence of the witnesses as discussed does not appear to be 
trustworthy  and  corroborative  enough  to  hold  that  the  ejahar 
i.e.exhibit-2 was given prior to the recovery of the battery.
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25)Again as per deposition of PW3 informant he came to know of the 
theft of battery only when the owner of the bus informed him over 
phone.But as per his statement in the ejahar on 8.6.13 at about 9.30 
pm when he came to the bus after having food he found the battery 
missing.
Ld.Counsel for defence pointing to the said loopholes on the part of 
prosecution submitted that  it  has totally weakened the prosecution 
case.

26)Now,none of  the witness examined by the prosecution saw the 
alleged commsion of the theft of the battery from the school bus of 
Patiram Giri by the accused.Although accused in their examination 
u/s 313 Cr.P.C.stated that a battery was found in their possession 
and that they bought the battery from a school bus but is it sufficient 
to connect the accused with the alleged offence.In this connection I 
would to refer to a judgment dated 5.9.11 of Hon’ble Gauhati High 
Court  in  the  case of  Abdul  Hakim Quadri  vs  State  of  Assam 
wherein Hon’ble High Court held-The relevance and significance of 
sub-section(4)  to  section  313  cannot  be  lost  sight  of,in  asmuch 
as,admissions  and  confessions  made  by  an  accused  in  the  said 
statement  can  be  given  due  weightage  and  considered  alongwith 
other admissible evidence.
In the above referred case Hon’ble High Court referred to a judgment 
of Hon’ble Supreme Court in the case of Ashok Kumar vs State 
of  Haryana  reported  in  (2010)12  SCC  350 wherein  Hon’ble 
Supreme Court held-The use of a statement under section 313 as an 
evidence is permissible as per the provisions of the Code but has its 
own limitations.The court may rely on a portion of the statement of 
the accused and find him guilty in consideration of the other evidence 
against  him led  by the  prosecution,however,such  statement  made 
under  this  section  should  not  be  considered  in  isolation  but  in 
conjunction with evidence adduced by the prosecution.

27)In the light of the above referred judgments the statement made 
by an accused under section 313 cannot be read in isolation.It has to 
be  considered  alongwith  the  other  admissible  evidence,with  the 
evidence adduced by the prosecution.But in our case at hand if we 
keep aside the statement of the accused made under section 313,the 
evidence on record does not prove the guilt of the accused beyond 
reasonable doubt.

28)Considering therefore the discussion aforesaid made it is held that 
prosecution  by  its  evidence  failed  to  prove  its  case  against  the 
accused beyond all reasonable doubt.Accused are therefore entitled 
to acquittal on benefit of doubt.

ORDER
I hereby acquit the accused namely,1)Naimuddin Ali 

and 2)Manowar Ali of the charges u/s 379/411 IPC with a direction to 
set them forth at liberty.
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Given under my hand and seal of this court on this 
31st      day of August 2013.

Special Judicial Magistrate
Assam,Guwahati
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