
 IN THE COURT OF SPECIAL JUDICIAL MAGISTRATE,ASSAM,GUWAHATI

Present-Ms.N.A.Ahmed,A.J.S.

GR Case no.9031/08
u/s 408 IPC

State
Vs

Taizul Ali @ Islam……accused

Charge explained on-12.11.09

Evidence recorded on-8.12.11,25.4.12,30.8.12,1.11.12,30.1.13,12.7.13

Argument heard on-14.8.13

Judgment delivered on-27.8.13

Advocates who appeared in this case are-

Sri Santanu Bhattacharyya,A.P.P. for the prosecution

Sri Kulo Prasad Gogoi,Advocate for the defence

JUDGMENT
The case of the prosecution in brief is that on 25.12.08 

one Smti Anu Deka lodged an ejahar before the O/C Chandmari PS stating 
inter alia that she is an employee of Kamrup Deputy Commissioners office 
and   she  appointed  Dharmendra  Nath  as  driver  of  Tata  Indica  vehicle 
bearing no.AS 01 T 2527 for her transportation to office.On 19.12.08 said 
driver  bought  Taizul  Ali  of  Rangia to  drive her  vehicle  as  he had some 
problem.Thereafter on 19.12.08 and 20.12.08 the new driver namely Taizul 
Ali in the vehicle took her to office.On 22.12.08 Taizul Ali after dropping 
her in office bought the vehicle to her residence and at about 2 pm over 
phone Taizul Ali sought permission from her to take the vehicle to bring his 
ailing  mother  to  Guwahati  Medical  College.On humanitarian  ground she 
gave him the permission.However till the time of filing the ejahar Taizul Ali 
did not return with the vehicle.On visiting the residence of Taizul Ali they 
came to know that his mother is not ill and that she has not been admitted in 
hospital.There was delay in filing the ejahar as they tried to find out the 
whereabouts of the driver and the vehicle personally.

The case was registered as Chandmari PS case no.568/08 
u/s 381 IPC.

Police started  investigation  and submitted  charge  sheet 
against the accused u/s 381 IPC.

Accused  thereafter  entered  his  appearance  in 
court.Copies of relevant documents furnished to the accused.Charge u/s 408 
IPC framed,read over and explained to the accused to which he pleaded not 
guilty and claimed to be tried.
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Prosecution examined  seven(7)  witnesses  including the 
I.O.The I.O.was thereafter again examined as a Court witness.Statement of 
accused recorded u/s 313 Cr.P.C.Defence plea is of denial.Defence did not 
adduce any evidence.Heard argument advanced by the Ld.Counsels of both 
sides.Perused the evidence on record carefully.

Points For Determination-

1)Whether on 19.12.08 accused was employed as the driver of the informant 
to drive her Tata Indica vehicle bearing regd.no.AS 01 T 2527?

2)Whether on 22.12.08 accused was entrusted with the aforesaid vehicle by 
the informant?

3)Whether  the  accused  being  so  entrusted  with  the  vehicle  as  driver 
criminally misappropriated the same or converted it to his own use?

Discussion,Decision and Reasons for Decision-

Point no.1-

4)PW1 Anu Deka informant deposed in court that she is an employee of 
D.C.(Deputy  Commissioners)  Court.That  she  had  an  Indica  car  bearing 
no.AS 01 T 2527.That from 19.12.08 she took Taizul Ali as driver of the 
aforesaid vehicle.That from that day till 22.12.08 Taizul Ali used to bring 
and take her back from office.That the previous driver Dharmendra Bora 
arranged for the accused as her new driver.

5)During cross PW1 Anu Deka stated that because of some problem of the 
earlier  driver  he  arranged  the  accused  as  her  new  driver.That  while 
engagaing  the  driver  no  agreement  was  made.That  she  did  not  keep  the 
driving  licence  of  the  accused.That  Taizul  Ali  @  Rubul  Ali  drove  her 
vehicle  from  19.12.08  till  22.12.08.That  her  husband  handed  over  the 
vehicle keys to Taizul Ali.

6)PW2 Atul Ch Das is the husband of informant and he deposed in court that 
he  purchased  an  Indica  vehicle  for  his  wife  for  her  transportation  to 
office.That Dharmendra Bora drove his vehicle for about four(4) years.That 
Dharmendra Bora told that he would do some business when he asked him 
to arrange for a different driver.That then he arranged for Rubul @ Taizul as 
driver.That Taizul Ali started driving his vehicle from 19.12.08.

7)During cross PW2 Atul Ch Das stated that as Dharmendra Bora bought 
Taizul he engaged him as his driver.That there was no agreement with the 
accused.That  while  Taizul  was  enagaged  as  driver  Dharmendra  was  a 
witness.

8)PW4 Dharmendra Bora deposed in court that he used to drive the Indica 
vehicle of Anu Deka.That incident took place in the year 2008.That at that 
time he left  the job as driver when informant asked him to arrange for a 
different driver.That he arranged for a driver of Rangia.
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PW4 deposed in court that he forgot the name of the driver but he could 
identify the accused as that driver.

9)During cross PW4 Dharmendra Bora stated that he drove the vehicle of 
the informant for 3-4 years.

10)The  evidence  of  the  witnesses  as  discussed  aforesaid  are  very 
corroborative on the point that informant enagaged the accused as the driver 
of  her  Indica  vehicle  after  her  earlier  driver  Dharmendra  Bora  left  the 
job.Their  evidence  appears  to  be  very  unshaky  and  trustworthy.Defence 
failed to shake their evidence during cross except putting some suggestions 
that accused did not drive the vehicle of the informant,that a false case has 
been filed against the accused to which they denied.

11)Now another suggestion put to PW2 Atul Ch Das and PW4 Dharmendra 
Bora by defence was that they simply asked the accused as to whether he 
will drive the vehicle when he declined.Said suggestion was denied by the 
witnesses.Accused in his examination  u/s 313 Cr.P.C.also in reply to the 
question that Anu Deka deposed in court that on 19.12.08 she engaged him 
as  her  driver  replied  that  she  called  him  but  he  did  not  drive  her 
vehicle.However during the later part of his examination u/s 313 Cr.P.C he 
completely  denied  his  involvement  in  the  incident.He  also  denied  of 
knowing Anu Deka.

12)Another pea taken by the defence as transpires from the cross part of 
PW1 and PW2 was that no agreement was made with the accused.However 
it is very rare that any agreement is made while engaging a driver.

13)From the discussion aforesaid made it is held that on 19.12.08 informant 
employed the accused as the driver of her Indica vehicle.

Point no.2-

14)PW1  Anu  Deka  informant  deposed  in  court  that  on  22.12.08  after 
dropping her in office at about 2 pm accused over phone informed her that 
his  mother  at  Rangia  is  ill  and  that  his  mother  needs  to  be  bought  to 
GMCH(Guwahati Medical College & Hospita)by the vehicle.That then she 
gave permission to the accused to take her vehicle on condition that he will 
come to her office to pick her up at 5 pm.

15During cross PW1 informant stated that on the day of incident her earlier 
driver did not come to her house.That Taizul was handed over the vehicle 
keys by her husband.

16)PW2 Atul Ch Das is the husband of informant and he deposed in court 
that on 22.12.08 his wife went home from office in auto and reported to him 
about the incident that Taizul Ali took their vehicle to Rangia to bring his 
mother to GMCH on permission being given by her.His wife as PW1 also 
deposed in court that after she went home she reported everything to her 
mother.

17)The  evidence  of  PW1  informant  and  her  husband  as  PW2  are  very 
corroborative,unshaky and wins the confidence of the court to hold that on 
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22.12.08 accused was entrusted with the Indica vehicle by the informant. 
And as held by Hon’ble Supreme Court in the case of State of Gujarat vs 
Jaswantlal  Nathalal  reported  in  1968  AIR  700-The  expression 
‘entrustment’ carries with it the implication that the person handing over any 
property  or  on  whose  behalf  that  property  is  handed  over  to 
another,continues  to  be  its  owner.Further,the  person  handing  over  the 
property must  have confidence in the person taking the property,so as to 
create a fiduciary relationship between them.
In our case at hand also informant allowed the accused to take her vehicle 
when he stated that he had to bring his ailing mother to GMCH.She handed 
over the vehicle only on condition that he will come back at 5 pm to take her 
from office.The  ownership  of  the  vehicle  accordingly  remained  with  the 
informant and she had the confidence that accused would return back with 
the  vehicle,otherwise  she  would  not  have  given  permission  to  take  her 
vehicle.

It is according held that on 22.12.08 accused was entrusted with the Indica 
vehicle of the informant by her.

Point No.3-

18)PW1 Anu Deka informant deposed in court that she gave the accused 
permission to take her vehicle on condition that at 5 pm he will come to take 
her.That thereafter when the vehicle did not return she contacted the accused 
over phone when he informed her that the vehicle is in garage because of 
some defect.That  thereafter  several  times  she contacted  the accused over 
phone and till 8 pm he informed that he is coming.That after that she found 
his  mobile  switched  off.That  the  next  morning  also  when  the  phone  of 
accused was found switched off they took the address of the accused from 
their  earlier  driver  Dharmendra  Bora  who  engaged  the  accused  for 
them.That on 23.12.08 her husband alongwith two others went to the house 
of accused at Rangia.That in the house of accused met his mother and came 
to know that  she is not  ill  and that  accused has not  gone there with the 
vehicle.That since then they could not make any contact with the accused 
and did not get their vehicle either.

19)During cross PW1 stated that accused drove her vehicle from 19.12.08 
till 22.12.08.

20)PW2 Atul Ch Das husband of informant deposed in court that  his wife 
went home and reported to him about the incident.That till then they did not 
think otherwise.That till about 8 pm when contacted over phone accused told 
that  the  vehicle  has  met  with  a  defect.That  thereafter  when  accused 
swithched  off  his  mobile  they  became  suspicious.That  the  next  morning 
after taking the home address of accused from Dharmendra Bora alongwith 
two other persons went to the house of accused at Rangia.That there met the 
mother of accused and learnt that she is not ill and that accused has not gone 
there  with  the  vehicle.That  since  then  did  not  find  the  accused  nor  the 
vehicle.

21)During cross PW2 denied suggestion  that  his  vehicle  was lost  by the 
earlier driver,that as his vehicle was lost the earlier driver on suspicion filed 
the case against the accused.
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22)PW4 Dharmendra Bora deposed in court that when the vehicle was not 
found  the  informant  and  her  husband  informed  him.That  thereafter  he 
alongwith husband of informant  and one more  person went to Rangia in 
search of the driver.That at Rangia mother of accused told that she does not 
know anything.That after that the vehicle was not found.

23)During cross  PW4 Dharmendra  Bora  denied  suggestion  that  after  the 
vehicle of informant was stolen by someone else this false case has been 
filed against the accused,that on the day of incident he drove the vehicle of 
the informant.

24)PW3  Soneswar  Das  deposed  in  court  that  Dharmendra  Das  was  the 
regular  driver  of  the  informant’s  vehicle  but  on  the  day  of  incident  he 
engaged a new driver.That after about two days of the incident when the 
vehicle did not return informant alongwith some persons went to Rangia in 
search of the driver.

25)During cross PW3 stated that on the day of incident the new driver took 
out the vehicle from the garage.That the vehicle was a private vehicle.

26)Now,the deposition of the informant as PW1 appears to very trustworthy 
and unshaky on the point that on 22.12.08 when she allowed the accused to 
take their vehicle to bring his ailing mother from Rangia he subsequently did 
not return back with the vehicle.Husband of informant as PW2 lends support 
to the deposition of PW1 that on 22.12.08 when their vehicle was taken by 
the accused he subsequently did not return back.That till about 8 pm they 
could  contact  the  accused  but  after  that  he  switched  off  his  mobile.The 
deposition of PW1 and PW2 that the next morning after taking the address 
from their earlier driver Dharmendra Bora went to the house of accused at 
Rangia is supported by the deposition of Dharmendra Bora as PW4.

27)Now,section 408 of IPC lays down-Whoever,being a clerk or servant or 
employed as a clerk or servant,and being in any manner entrusted in such 
capacity with property,or with any dominion over property,commits criminal 
breach  of  trust  in  respect  of  that  property,shall  be  punished  with 
imprisonment of either description for a term which may extend to seven 
years,and shall also be liable to fine.

28)From the discussion aforesaid made it is already held that on 19.12.08 
accused was employed as a driver of the Indica vehicle of the informant.It is 
also held that on 22.12.08 accused was entrusted with the said vehicle by the 
informant.Another ingredient to be satisfied in a case u/s 408 IPC is that 
criminal  breach of trust is  to be committed in respect  of the property so 
entrusted.

29)And  section  405  of  IPC lays  down-Whoever,being  in  any  manner 
entrusted  with  property,or  with  dominion  over  property,dishonestly 
misappropriates or converts to his own use that property,or dishonestly uses 
or disposes of that property in violation of any direction of law prescribing 
the  mode  in  which  such  trust  is  to  be  discharged,or  of  any  legal 
contract,express or  implied,which he has made touching the discharge of 
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such trust,or willfully suffers any other person so to do,commits “criminal 
breach of trust”.

30)In this context I would like to refer to a judgment of Hon’ble Supreme 
Court in the case of Krishan Kumar vs Union of India reported in 1959 
AIR  1390 wherein  Hon’ble  Supreme  Court  held-The  offence  of 
misappropriation  was  established  when  the  prosecution  proved  that  the 
servant received the goods,that he was under a duty to account to his master 
and  that  he  had  not  done  so.It  was  further  held-Wrongful  gain  includes 
wrongful retention and wrongful loss includes kept out of the property as 
well as being wrongfully deprived of property.Therefore when a particular 
thing  has  gone  into  the  hands  of  a  servant  he  will  be  guilty  of 
misappropriating the thing in  all  circumstances  which shows a  malicious 
intent to deprive the master of it.

31)In our case at hand accused employed as driver of the informant’s Indica 
vehicle bearing no.AS 01 T 2527 on 19.12.08 was entrusted with the vehicle 
on  22.12.08 by the informant  for  taking it  to  Rangia  to  bring his  ailing 
mother to hospital.Thereafter he was under a duty to return back the vehicle 
to the informant but he did not do so.Although accused completely denied 
his involvement in the incident but the evidence of the witnesses adduced by 
the prosecution are very corroborative,unshaky and trustworthy and leads 
only to the conclusion that it was the accused who as driver of the informant 
was entrusted with their Indica vehicle and he committed criminal breach 
trust in respect of the vehicle.

32)Accused  is  therefore  held  guilty  of  committing  offence  u/s  408 
IPC.Considering  the  facts  and  circumstances  of  the  case  accused  in  my 
opinion is not entitled to the benefit of the Probation of Offender’s Act.

33)Heard  the  accused  on  the  point  of  sentence.He  declined  to  adduce 
anything.

ORDER
I hereby convict the accused Taizul Ali @ Islam u/s 408 

IPC and  sentence  him to  undergo  R.I.  for  two(2)  years  and  fine  of  Rs 
10,000/-i.d.further R.I. for one(1) month.

Sureties discharged.

Furnish  free  copy  of  the  judgment  to  the  accused 
forthwith.

Given under my hand and seal of this court on this 27th 

day of August 2013.

Special Judicial Magistrate
Assam,Guwahati
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