
C.R. No. 263C /10

IN THE COURT OF JUDICIAL MAGISTRATE 1  st   CLASS, KAMRUP,   
GUWAHATI

 SRI BIJAYANTA BURMAN

-Vs-

SRI BIREN DEKA

U/S.138 N.I. Act.

Present : Ms. T. Ari,
Judl. Magistrate, 1st Class,
Kamrup, Guwahati.

For the Complainant : Sri P.K. Talukdar, Advocate.

For the Defence : Sri M. Sharma, Advocate.

Date of Evidence : 08/05/12, 12/06/12.
 of complainant

Date of Evidence : 05/12/12.
Of Defence

Date of Argument : 19/12/12.

Date of Judgment : 02/01/13.

JUDGMENT

1. This is a case wherein complainant Sri Bijayanta Barman 

has alleged that the accused Sri Biren Deka had issued a cheque in his 

favour in discharge of his legally payable debts and liabilities,  but on 

presentation of the cheque same was dishonoured for Insufficient Fund 

in the account of said account. The accused was intimated about such 

dishonour  by  a  demand  notice  sent  through  registered  post  with 

acknowledgment due but  the accused failed  to  comply with  the  said 

notice. 

2. The facts as alleged by the complainant in his complainant 

filed  in  relation  to  above  before  Learned  Chief  Judicial  Magistarte, 

Kamrup are as follows. Complainant is a businessman and accused a 

government employee. Due to urgent personal need of the accused, he 

approached the  complainant  as  they shared friendly  relationship and 

requested him to give him loan of Rs 1,50,000/- (Rupees One Lakh Fifty 

Thousand) only. Complainant could only lend the accused Rs 1,38,000/-
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(Rupees One Lakh Thirty Eight Thousand) on 22/02/09 and accused on 

receiving the money promised to repay the same within three months. 

On completion of three months, complainant requested the accused to 

repay  him the  loan.  To  discharge  the  aforesaid  liability  the  accused 

issued a cheque no. 099205 dated 19/06/09, drawn on United Bank of 

India,  G.S.  Road Branch for  Rs 1,38,000/-  (Rupees One Lakh Thirty 

Eight Thousand) only.  The complainant deposited the said cheque on 

20/06/09 in  his  bank i.e.,  Assam Gramin  Vikash Bank,  Guwahati  for 

collection.  But  the cheque was returned unpaid with  returning memo 

dated  20/06/09  showing  the  reason  as  to  Insufficient  Fund.  The 

complainant informed the accused about the dishonour of the cheque 

and the accused requested him to deposit the cheque after 10/08/09. 

Accordingly the complainant deposited the said cheque once again on 

13/08/09 but the cheque was once again dishonoured for the reason 

Insufficient Fund. The accused on receiving the notice, approached the 

complainant and requested him to deposit the cheque after 05/12/09. 

On good faith and request the complainant again deposited the cheque 

in his account on 10/12/09 but the cheque again got dishonoured for the 

third time for Insufficient Fund. The complainant then sent another legal 

notice to the accused on 16/12/09 through his Advocate under provision 

of Negotiable Instrument Act by post.  The accused did not make the 

payment as requested vide the demand notice, hence the case.

3. On  going  through  the  complaint  and  deposition  under 

Section  200  Cr.P.C  submitted  on  affidavit,  the  then  Learned  Trial 

Magistrate  took  cognizance  holding  that  sufficient  grounds  for 

proceeding against the accused under Section 138 of the Negotiable 

Instrument Act was available and issued summon upon the accused.

   

4. The  accused  appeared  and was  allowed  to  go  on bail. 

Particulars of offence under Section 138 of Negotiable Instrument Act 

were explained to the accused person, to which he pleaded not guilty 

and claimed to be tried. 

5. Complainant  adduced  evidence  of  one  prosecution 

witness  that  is  him.  The  accused  was  examined  under  Section  313 
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Cr.P.C  and  his  statement  recorded  kept  with  case  record.  Accused 

examined his wife, as witness, in his defence. 

6. Learned  Counsel  for  respective  sides  advanced  the 

arguments. The Learned Counsel for the prosecution relied on following 

reported case: Manik Lodh Vs State of Assam, reported in  2007(3)  

GLT 207. I have gone through the said reported case.

 

7. POINTS FOR DETERMINATION:

i) Whether  the  accused had issued cheque bearing 

no.  099205  dated  19/06/09,  drawn  on  United  Bank  of 

India, G.S. Road Branch for Rs 1,38,000/- (Rupees One 

Lakh  Thirty  Eight  Thousand)  only,  in  favour  of  the 

complainant in discharge of a debt/liability?

ii) Whether  the  said  cheque  was  dishonoured  on 

presentation for insufficient fund?

iii) Whether a valid  notice u/s  138 of  N.I.  Act  was served 

upon the accused and accused failed to pay the money 

as demanded within 15 days of receipt of the notice? 

8. DISCUSSION, DECISION AND REASONS THEREOF:

To arrive at a judicious decision, I have gone through the 

material  on  record  including  the  evidence  recorded,  in  the  light  of 

arguments advanced and appreciated as follows:

9. Before  proceeding  further,  Section  138  Negotiable 

Instrument Act is looked into. It provides that Where any cheque drawn 

by a person on an account maintained by him with a banker for payment  

of any amount of money to another person from out of that account for  

the  discharge,  in  whole  or  in  part,  of  any  debt  or  other  liability,  is  

returned by the bank unpaid, either because of the amount of money  

standing to the credit of that account is insufficient to honour the cheque  

or that it exceeds the amount arranged to be paid from that account by  

an agreement made with that bank, such person shall be deemed to  

have committed an offence. 
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10. The provision appended to Section 138 of the Negotiable 

Instrument Act provide for the conditions which require to be fulfilled to 

hold  such  person  as  referred  to  foregoing  paragraph  for  having 

committed an offence under that provision. The provision are:  

 
(a) The cheque has been presented to the bank within a period of  
six months from the date on which it is drawn or within the period  
of its validity, whichever is earlier.

 
(b) The payee or the holder indue course of the cheque, as the  
case may be, makes a demand for the payment of the said  
amount of money by giving a notice, in writing, to the drawer, of  
the cheque, within thirty days of the receipt of information by him  
from the bank regarding the return of the cheque as unpaid, and

 
(c) The drawer of such cheque fails to make the payment of the  
said amount of money to the payee or, as the case may be, to  
the holder in due course of the cheque, within fifteen days of the  
receipt of the said notice. 

11. Also  before  proceeding  further,  the  legal  aspect  of  the 

matter  is  looked into.  Under  provision of  Section 139 the Negotiable 

Instrument Act, 1881; (hereafter to be referred to as the N.I. Act) it is 

mandatory for the Court to presume that the holder of the cheque has 

received the cheque for discharge, in whole or part, of a debt or any 

other  liability.  Hon’ble  Gauhati  High  Court,  while  discussing  the 

provision of Section 139 of the Negotiable Instrument Act, 1881, in the 

case of Manik Lodh Vs State of Assam, reported in 2007(3) GLT 207, 

held  that  the  presumption  under  Section  139  of  the  N.I.  Act  is  a 

presumption of law as distinguished from a presumption of fact and the 

said presumption of law cannot be discharged by offering an explanation 

alone. In view of the expression “unless the contrary is proved” which 

occurs in Section 139 of N.I. Act, it has to be proved that the explanation 

given  is  true.  Presumptions  are  always  rebuttable  and  defence  may 

rebut the same either by bringing on record material extracted by cross 

examining the prosecution witnesses or by adducing defence evidence. 

12.  In the instant case the accused has admitted the cheque 

in question and his signature therein. The accused has pleaded that the 

cheque was given as security and was not meant to be deposited. The 

accused  has  admitted  that  he  had  received  the  first  demand  notice 

issued by the complainant and pleaded that he had made the payment 
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of the money he took from the complainant {which accordingly to him is 

Rs 1,18,000/- (Rupees One Lakh Eighteen Thousand) only}.

13. From the above facts, it is found that admittedly accused 

had issued the cheque in favour of the complainant and the complainant 

is the holder of the said cheque i.e. Cheque No. 099205 dated 19/06/09 

for Rs 1,38,000/- (Rupees One Lakh Thirty Eight Thousand) only. Under 

set admitted facts, the presumption under Section 139 of the N.I. Act 

and Section 118 (a) of the N.I. Act is raised in favour of the complainant 

that the holder of the cheque has received the cheque for discharge, in  

whole or part, of a debt or any other liability  and that  the cheque was 

executed for consideration. The burden now rest upon the defence to 

rebut  the  said  presumption.  The  defence  has  not  only  to  have  an 

explanation but has to be proved that the explanation given is true. The 

defence can do so either by bringing on record material extracted by 

cross  examining  the  prosecution  witnesses  or  by  adducing  defence 

evidence. 

14. To determine whether  the  defence could  rebut  the  said 

presumption  and  prosecution  could  prove  its  case,  the  material  on 

record is scrutinized further. 

15. P.W. 1, the complainant has reiterated the facts stated in 

his complainant while adducing his evidence on affidavit. He exhibited 

the following documents- 

Exhibit 1 – The cheque no. 099205 dated 19/06/09 for Rupees One
         Lakh Thirty Thousand issued in his favour by the accused, 

        bearing the signature of the accused [Exhibit 1(1)].
Exhibit 2 – The cheque returning memo dated 20/06/09 of Assam  
                  Gramin Vikash Bank.   
Exhibit 3 – The cheque returning memo dated 13/08/09 of Assam  
                  Gramin Vikash Bank.  
Exhibit 4 – The demand notice dated issued through Advocate.
Exhibit 5 – The cheque returning memo dated 10/12/09 of United Bank  
                  of India.
Exhibit 6 – The demand notice dated issued through Advocate.
Exhibit 7 – The postal receipt dated 16/12/09.
 

16. During  cross-examination  of  P.W.  1,  stated  that  no 

agreement was executed between them when the money was lent. He 

denied  that  accused  made payment  after  receiving  the  first  demand 
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notice issued. He denied that accused had not requested him to deposit 

the cheque for the second occasion after its dishonour on the earlier 

count. He stated that no money receipt was executed when the money 

was lent. He denied that he had kept the cheque as security and it was 

agreed  that  the  money  would  be  returned  in  cash.  He  denied  that 

accused  had  already  repaid  him  Rs  1,18,000/-  (Rupees  One  Lakh 

Eighteen Thousand) only. 

17. Before proceeding further, the evidence of D.W. 1, the wife 

of the accused is also looked into. Also the statement of the accused 

recorded under Section 313 Cr.P.C is taken into account. D.W. 1 stated 

on oath  that  accused  is  her  husband.  Due to  personal  problem her 

husband  took  loan  of  Rs  1,18,000/-  (Rupees  One  Lakh  Eighteen 

Thousand)  only  from the complainant  and against  same complainant 

took  a  cheque  of  Rs  1,38,000/-  (Rupees  One  Lakh  Thirty  Eight 

Thousand) only as security. Exhibit 1 is the said cheque and it was not 

meant to be deposited. She stated that it was agreed that the money 

would  be  returned  in  two  installments  and  the  cheque  returned 

thereafter. Her evidence further is that the complainant deposited the 

cheque  without  their  knowledge.  When  they  received  the  notice 

regarding dishonour of the cheque, they approached the complainant 

and agreed to  make the repayment  within  a month.  Accordingly  first 

installment of Rs 70,000/- (Rupees Seventy Thousand) only was made 

on 01/09/09, Exhibit A is the money receipt to that effect. On 29/09/09 

they made the second installment of Rs 48,000/- (Rupees Forty Eight 

Thousand) only, Exhibit B being the money receipt to that effect. Exhibit 

A(1) and Exhibit B(1) are the signature of the complainant therein, which 

were put in her presence. She stated that they were to pay him another 

sum of Rs 20,000/- (Rupees Twenty Thousand) only and complainant 

was to return him the cheque, but  as the complainant did not return 

them the cheque, they did not make the said payment. She stated that 

complainant instead of returning the cheque got the same dishonoured 

and filed this case against her husband. 

18. During cross-examination D.W. 1 stated that her husband 

did not take the money from the complainant in her presence. She could 

not tell the date when the cheque (Exhibit 1) was issued. Exhibit 1 was 
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given by her husband to the complainant in her presence at their house. 

She stated that Exhibit A and Exhibit B are written by her husband and it 

contains the signature of the complainant. She further stated that Exhibit 

A and Exhibit B are papers which were already cut. Complainant was 

not willing to give them money receipt; they took the said money receipt 

by force. She stated that she knows that complainant is a contractor. 

She  also  admitted  knowledge  of  the  fact  that  at  times  the  labour 

payments are made through her husband and contractor has to sign on 

such labour payment receipts. She denied that her husband obtained 

such papers from his office and prepared Exhibit A and Exhibit B. She 

denied that her husband has not made the payment on receiving the 

demand notice. She denied that the signature Exhibit A(1) and Exhibit 

B(1) are not those of the complainant.

19. Accused  in  his  examination  under  Section  313  Cr.P.C 

stated  that  he  took  Rs  1,18,000/-  (Rupees  One  Lakh  Eighteen 

Thousand) only from the complainant in the month of January. 2009 and 

there was no time line to repay the same. He stated that he had made 

payments  of  Rs  70,000/-  (Rupees  Seventy  Thousand)  only  and  Rs 

48,000/- (Rupees Forty Eight Thousand) only on 01/09/09 and 29/09/09 

respectively after receiving the first notice to the complainant.  

20. From the above evidence on record it  is found that it  is 

specific plea of the accused that he took Rs 1,18,000/- (Rupees One 

Lakh  Eighteen  Thousand)  only  from  the  complainant  and  not  Rs 

1,38,000/-  (Rupees  One  Lakh  Thirty  Eight  Thousand)  only  from the 

complainant.  Also it  is  the plea that  said  money was repayed to  the 

accused in two installments after receiving the first demand notice on 

dishonour of the cheque. Further D.W. 1 stated that they are willing to 

pay another sum of Rs 20,000/- to the complainant still.  The cheque 

given was only as a security. 

21. While  cross-examination  of  P.W.1,  the  complainant  on 

12/06/12, neither he was confronted with Exhibit A and Exhibit B nor any 

such  suggestion  put  to  him that  he  had  received  the  money  in  two 

installments specifying the dates. Also it is found that no suggestion of 

question was put to the complainant during his cross-examination that 
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he had lent RS 1,18,000/- and not Rs 1,38,000/ to the accused. Exhibit 

A and Exhibit B are dated 01/09/09 and 29/09/09 respectively,  hence 

same were very much in the custody of the accused, when P.W. 1 was 

cross-examined on 12/06/12. What prevent the defence to confront said 

witness with the two money receipts which in their own version were 

issued by the complainant and bears his signature, cast a doubt about 

the  veracity  of  said  two  money  receipts.  Learned  Counsel  for  the 

complainant has disputed the veracity of the said two money receipt and 

alleged that they are prepared to suit  the purpose of this case, after 

obtaining such papers from the office which contained the signature of 

the complainant. It is the specific plea of the defence that Exhibit A and 

Exhibit B were signed by the complainant when they repaid the money 

in two installments, hence it is the burden of the defence to prove said 

two money receipt. Although D.W.1 stated that the complainant signed 

the said money receipt in her presence, what  prevented the defence 

from confronting the complainant with said two money receipt while his 

cross-examination,  inspite  of  having  the  said  two  money  receipts  in 

custody, cast a doubt about the veracity of said two documents. On the 

other  hand  adverse  inference  is  drawn  against  the  accused,  who 

withheld the best evidence to confront P.W. 1, regarding repayment of 

the  money  on  01/09/09  and  29/09/09  for  which  two  money  receipt 

Exhibit A and Exhibit B were executed by the complainant. Therefore 

said two money receipt are not believable. This aspect bears importance 

because not only the defence failed to confront P.W. 1 with the nsaid 

two money receipt but also failed to bring out single word while cross-

examination of P.W.1 about any such repayment being made on those 

two dates. 

22. Further,  admittedly  D.W.  1  was  not  present  when  the 

accused  took  the  money from the  complainant.  Accused  and  D.W.1 

have contradicted themselves as regard the manner in which the money 

was to be repaid. D.W. 1 stated that it was agreed between them that 

the  money would  be repaid  in  two  installments,  whereas accused is 

silent in this aspect when examined under Section 313 Cr.P.C on the 

other hand he stated hat no such dead line was there when the money 

is to  be repaid.  Going further  it  is  found that D.W. 1 stated that  her 

husband gave the cheque (Exhibit 1) to the complainant in her presence 
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in their home, which only goes to show that the cheque was not given 

on the same day when her husband took the money. This is so because 

she admittedly was not present when her husband took the money but 

was  present  when  he  gave  the  cheque,  thereby  only  showing  that 

evidence of P.W. 1 is believable that the accused issued him the cheque 

after  he  requested  him  to  repay  the  money  on  completion  of  three 

months, a fact which defence could not rebut. From the evidence on 

record, it  is found that accused took no measures to get the cheque 

back which accordingly to him was issued as security. Also it is found 

that if he had repaid the loan which he took by 29/09/09, there is no 

explanation as to why he did not take any recourse to ensure that the 

cheque which was still lying with the complainant, given as security, was 

not honoured by giving a stop payment direction to the concerned bank. 

Any prudent man would take recourse to all measures within his reach 

to ensure that a cheque given as security, is not encashed after having 

cleared the debt or loan. There is also no correspondence between the 

accused and the  complainant  directing the complainant  to  return the 

security cheque of the accused lying with him.

23. I have considered the above discussion in the light of the 

legal position as referred to above and burden to be discharged by the 

accused  wherein  accused  has  not  only  to  provide  a  probable 

explanation to rebut the presumption raised against the holder of the 

cheque,  but  said  explanation  has  to  be  true.  In  the  instant  case, 

although the  accused has come up with  an explanation,  but  he has 

failed to adduce evidence to prove that same is true as well as could not 

bring on record any such fact while cross-examination of P.W. 1. Hence 

defence  has  failed  to  rebut  the  presumption  raised  in  favour  of  the 

complainant. On the other hand the evidence of P.W. 1 has remained 

intact and is found to be trustworthy and believable. 

 

24.               In the light of above, my considered finding is that defence 

has failed to rebut the presumption available to the complainant under 

Section 139 of the N.I. Act. On the other hand prosecution has being 

successful to prove that accused had issued the cheque in discharge of 

his legal debt and liabilities towards the complainant.   
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25. P.W. 1 stated in his evidence on affidavit that the cheque 

i.e  Exhibit  1  was  dishonoured  for  Insufficient  Fund  when  presented. 

Exhibit 2 to 3 and Exhibit 5 are the cheque return memo to that effect. 

Defence  has  not  rebutted  the  same  while  cross-examining  P.W.  1. 

Accused while his examination under Section 313 Cr.P.C stated that the 

cheque was not meant to be presented and given only as security. He 

also  denied  having  instructed  to  present  the  cheque  in  the  bank. 

Section 146 of the N.I. Act provides that Court shall in respect of every 

proceeding under that Chapter, on production of bank's slip or memo 

having  thereon  the  official  mark  denoting  that  the  cheque  has  been 

dishonoured, presume the fact of dishonour of such cheque, unless and 

until  such  fact  is  disproved.  Defence  could  not  disprove  the  same. 

Defence neither could rebut the piece of evidence adduced by P.W. 1 

nor disprove the same. Therefore from the material on record, it is held 

that prosecution could prove that the cheque (Exhibit 1) was bounced 

for insufficient fund. 

26. Considering  the  above,  my  considered  finding  is  that 

prosecution has prove that the cheque (Exhibit 1) was dishonoured for 

insufficient fund. 

27. Accused  has  admitted  the  receipt  of  both  the  first  and 

second notice issued by the complainant intimating about the dishonour 

of the cheque. Admitted facts need not be proved. While determination 

of  first  point,  it  is  already held that  defence could not prove the two 

money receipt on the strength of which defence pleaded to have made 

the payment to the complainant after receiving the first notice. Further 

admittedly no payment was made after receiving the second notice, till  

filing of this case. Thus it is held that prosecution has proved that the 

accused  failed  to  pay  the  amount  of  the  dishonoured  cheque  after 

having received the demand notice issued by the complainant through 

his Learned Advocate.

28. Summarizing  the  above  discussion  in  its  entirety,  it  is 

hereby held that complainant has proved that the cheque belongs to the 

accused and drawn by him on an account maintained by him with a 

banker for payment of the cheque amount in favour of the complainant, 
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out of that account for the discharge, in whole or in part, of any debt or 

other liability. Also it is found that the cheque was presented within its 

validity period and on presentation it  was dishonoured for insufficient 

fund in that account. Thereafter the complainant served a valid notice 

under  Section 138(b)  of  the N.I.  Act  but  accused failed to make the 

payment within 15 days of its receipt. Thus it is found that prosecution 

has  succeeded  to  prove  all  the  required  ingredients  beyond  all 

reasonable  doubt,  to  hold  that  accused  is  guilty  for  committing  the 

offence  punishable  under  Section  138  of  N.I.  Act.  Accordingly  the 

accused is found guilty and convicted of committing the said offence. 

29. Considering  the  facts  of  this  case  and  nature  of  the 

offence committed, I am not inclined to extend the benefit of section 3 

and 4 of the Probation of Offenders Act to the convict/accused. 

Judicial Magistrate, 1st Class,

Guwahati,. Kamrup.
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30. I have heard the accused/convict on the point of sentence 

and his statement is recorded in separate sheet and kept with the case 

record. Considering all aspect of the case and the statement made by 

the  accused/convict  while  sentence  hearing,  accused/convict  is 

sentenced to undergo S.I.  for 1 year and pay Rs 1,87,680/- (Rupees 

One Lakh Eighty Seven Thousand Six Hundred and Eighty)  only  as 

compensation. Aforesaid compensation is awarded to the complainant 

under Section 357(3) of Cr.P.C as he suffered loss for dishonour of the 

cheque  amounting  to  Rs  1,38,000/-  (Rupees  One  Lakh  Thirty  Eight 

Thousand) only and complainant having had to prosecute the case for 

about three years against the accused/convict. 

31. Furnish free copy of the judgment to the accused person 

forthwith.

32. The judgment is pronounced in open Court, in presence of 

both the sides, and given under the hand and seal of this Court, on this  

the 02nd day of January, 2013.

Judicial Magistrate, 1st Class,

Kamrup, Guwahati. 
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