
CASE NO. 9058C /06

IN THE COURT OF JUDICIAL MAGISTRATE 1  st   CLASS, KAMRUP,   
GUWAHATI

SRI AJIT CHANDRA KALITA
-VS-

SRI AJOY PATHAK

u/s 406/420/506 IPC

Present : Ms. T. Ari,
Judl. Magistrate, 1st Class,
Kamrup, Guwahati.

For the Complainant : Sri A. C. Kalita, Advocate.

For the Defence : Ms. M. Das, Advocate.

Date of Evidence : 17/06/10, 16/07/10, 04/06/12, 
for Complainant 18/10/12.

Date of Evidence : 20/12/12.
for Defence: 

Date of Argument : 04/01/13.

Date of Judgment : 10/01/13.

JUDGMENT

1. Complainant  case  in  brief  is  that  on  12/08/05  he 

extended a loan of Rs 10,000/- to the accused Sri Ajoy Pathak when he 

approached him. The loan was extended on condition that it would be 

repaid in two months. But the accused started avoiding the complainant 

thereafter and did not return the loan. On 30/10/05, the complainant went 

to the house of the accused, where the accused gave an undertaking in 

his own handwriting that he would repay the loan amount on monthly 

installment of Rs 2000/-. But the accused instead of compiling with said 

undertaking denied his liability and threatened the complainant with dire 

consequences if he asked for repayment of the loan. Hence the case.  

 

2. On  receiving  the  aforesaid  complaint,  case  was 

registered  and  same  was  transferred  to  this  Court  for  disposal.  The 

complainant was examined under Section 200 Cr.P.C. On finding prima 

facie material under Section 406/420/506 IPC against accused Sri Ajoy 

Pathak, cognizance was taken by the then Learned Trial Magistrate.  
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3. Accused Sri Ajoy Pathak appeared and was allowed 

to go on bail. After recording evidence before charge and on hearing the 

Learned  Counsels  of  both  sides,  finding  grounds  to  presume  that 

accused  had  committed  the  alleged  offence,  formal  charge  under 

Section 406/420/506 of IPC were farmed, read over and explained to the 

accused to which he pleaded not guilty and claimed to be tried.

 4. Prosecution  examined  two  witnesses  including 

himself  i.e.  Sri  Ajit  Chandra  Kalita,  the  complainant  (P.W.1)  and  Sri 

Dipak Ghosh (P.W.2). 

5. The  accused  was  examined  under  Section  313 

Cr.P.C and his statement recorded, kept with record. Defence adduced 

evidence of the one witness i.e. D.W. 1 Smti Rohini Pathak. Heard the 

arguments  advanced  by  the  Learned  Counsel  appearing  for  the 

complainant and the accused. 

6. POINT FOR DETERMINATION:  

i. Whether accused Ajoy Pathak, on 12/08/05 was entrusted with 
money amounting to Rs 10,000/- only as personal loan with 
promise  to  repay  the  same  within  two  months  and  he 
converted the same to his own use committing criminal breach 
of  trust  in  respect  of  said  entrusted  property,  as  alleged, 
thereby committing the offence punishable under Section 406 
IPC?

ii. Whether the accused on same day cheated Ajit Chandra Kalita 
by dishonestly inducing him to deliver the property belonging 
to  him i.e.  Rs 10,000/-,  and thereby committing the offence 
punishable under Section 420 IPC?

iii. Whether  the  accused  thereafter  committed  criminal 
intimidation by threatening Ajit Chandra Kalita with injury to his 
person, property in whom he is interested with intend to cause 
alarm to him or to cause him to do an act which he is legally 
not bound to do or cause him to omit to do an act which he is 
legally bound to do, thereby committing the offence punishable 
under Section 506 IPC? 

7. DECISION AND REASONS THEREOF:

To  arrive  at  a  judicious  decision,  the  material  on 

record, including the evidence recorded is gone through carefully, in the 
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light of submission heard and appreciated as follows-----

8. Defence case is one of denial. The accused stated 

in his examination recorded under Section 313 Cr.P.C that he took Rs 

4000/- from the complainant and he had returned Rs 3000/-. He stated 

that there was no condition to return the said money in two months. He 

admitted the undertaking given in his own handwriting (Exhibit  1).  He 

stated  that  he  was  willing  to  pay the  balance money and it  was  the 

complainant who misbehaved with him. 

 

9. With the above facts in view, the evidence is looked 

into. P.W. 1, the complainant stated on oath that he gave a loan of Rs 

10,000/- to the accused on 12/08/05 on condition to repay the same. The 

accused neglected to repay the loan for which he went to the house of 

the accused on 18/10/05 and 22/10/05. The accused asked him to come 

on 30/10/05 to take the money. He stated that on said day he took his 

employee Dipak with him to the house of the accused. On that day the 

accused did not returned the money but promised to repay the same in 

monthly installment of Rs 2000/- and gave a written undertaking in his 

own handwriting to that effect. Exhibit 1 is the said undertaking. Exhibit 

1(1) is the signature of the accused. He sent Dipak to get the money as 

promised by the accused but the accused threatened him and also the 

complainant with dire consequences and chased away Dipak. Thereafter 

on one day he met the accused at Uzan Bazar. Dipak and one Dhoroni 

were with the complainant. He asked the accused to repay the money at 

which the accused told him that he will not return the money and if the 

complainant asks for the same he will have to face dire consequences. 

10. P.W. 2, Dipak Ghosh stated that complainant lent Rs 

10,000/- to the accused in his presence on condition to return the same 

within two months. He and complainant went to the house of the accused 

to get the money. The accused did not return the money but gave an un-

dertaking to return the same on 30/10/05. Exhibit 1 is the said undertak-

ing  and Exhibit  1(1)  is  the signature of  the  accused.  He went  to  the 

house of the accused to get the money but the accused did not give the 

money and having abused him sent him away. The accused told him that 
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he would not return the money. He further stated that on another day he 

along with the complainant met the accused at Uzan Bazar and asked 

the accused to return the money. The accused denying the liability told 

them that he would not return the money. However, during cross-examin-

ation, he stated that no other incident took place between him and ac-

cused except for giving the undertaking on 30/10/05.

  

12. During cross-examination of P.W. 1 except for bring-

ing on record certain omission of facts in the complaint filed and the ex-

amination  in  chief  and  initial  deposition  recorded  under  Section  200 

Cr.P.C,  defence could not rebut the evidence of P.W. 1. Evidence of 

D.W. 1 bears no relevancy to the alleged facts as her evidence pertains 

to another allegation which she brought against the complainant regard-

ing the complainant having misbehaved with her on one occasion when 

he came to their house looking for the accused.  

 

13. Offence punishable under Section 406 of IPC, con-

sists of two limbs, first, that there was an act of entrustment with property 

and dishonest misappropriation or conversion of property by the agent to 

his own use  second, that there was dishonest use or disposal of the 

property in violation of mandate of the law prescribing the mode in which 

the entrustment is to be discharged or dishonest use or disposal in viola-

tion of the terms of any legal contract  either express or implied regarding 

discharging of the entrustment or willfully allowing some other person to 

do so. 

14. In the instant case it is found that admittedly person-

al loan of Rs 10,000/- was given to the accused by the complainant on 

12/08/05, which he had to return by two months. In the instant case ac-

cused  did  not  keep  his  said  promise  rather  gave  an  undertaking  on 

30/10/05 that he would return the said money on monthly installment of 

Rs 2000/-. This clearly shows that there was an agreement between the 

parties concerned regarding lending and repayment of the money. Pro-

secution has failed to prove any of the ingredients required to book the 

accused for having committed the offence punishable under Section 406 

IPC. Hence he is found not guilty for committing the same.  
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15. To book the accused for having committed the of-

fence punishable under Section 420 IPC, prosecution has to prove that 

there is deception and that by said deception, the accused induced the 

complainant to make, alter or destroy the whole or part of the valuable 

security or anything which is signed or sealed and which is capable of 

being converted into a valuable security. That the accused did so dishon-

estly.  

16. In this case, there is no evidence that accused has 

committed deception to obtain the loan of Rs 10,000/- or that complain-

ant  on  being  deceived  tendered  him said  loan.  The  prosecution  has 

failed miserable to show that the complainant was deceived by the ac-

cused in any manner for obtaining the loan. The admission by the ac-

cused about having taken loan from the complainant only shows that ac-

cused has admitted his civil liability. Deception is the main element for 

booking a person under Section 420 IPC and in this case the prosecution 

has failed to prove same. There is no evidence to show that accused in 

any  manner  deceived  the  complainant  and  induced  him  to  lend  the 

money and that complainant was so deceived which induced him to lend 

the money.  Considering that prosecution failed to prove the element of 

deception,  the  accused is  found not  guilty  for  committing the  offence 

punishable under Section 420 IPC.

17. From the evidence on record, it is found that P.W. 2 

has not corroborated P.W. 1 as regard any incident of criminal intimida-

tion been taken place on or after 30/10/05 with the accused, as he spe-

cifically stated in his cross-examination that other than giving the under-

taking on 30/10/05 no other incident took place. Admittedly complainant 

has not stated about the subsequent incident mentioned by him in re-

spect of accused having criminally intimated him along with others, either 

in his complaint or initial deposition. Although said omission is not fatal, 

but the fact that same is after thought cannot be ruled out. This aspect 

bears importance as P.W. 2 did not corroborate P.W. 1 in said aspect.  

Also no date or time is specified by P.W. 1 when said incident of criminal 

imitation as alleged by him took place. Further complainant has failed to 
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show that he was alarmed for the alleged criminal intimidation caused by 

the complainant. Hence it is held that prosecution failed to prove beyond 

all reasonable doubt that the accused caused criminal intimidation to the 

complainant as alleged. Therefore, the accused is found not guilty for 

committing the offence punishable under Section 506 IPC. 

  

18. Summing up the above, it  is held that prosecution 

could not prove the requisite ingredients to hold that accused is guilty of 

committing the offence punishable under Section 406/420/506 IPC, bey-

ond all reasonable doubts. Hence he is found not guilty of committing the 

same and acquitted accordingly. He is set at liberty forthwith. 

19. The bail bond executed by the accused and surety 

are extended for next six months as per the Provisions of section 437A 

Cr.P.C. as amended up to date.  

20. Judgment is  pronounced in  open Court  and given 

under the hand and seal of this Court, on this the 10 th day of January, 

2013. 

JUDICIAL MAGISTRATE, 1ST CLASS,

KAMRUP, GUWAHATI. 
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