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JUDGMENT

The prosecution case as stated in the Complaint Petition filed by one, 
Sri Kameswar Basumatary is that the aggrieved persons are the residents of 
Bijni,  Distt:  Bangaigaon.  As  the  Development  Officer  of  Khadi  Board, 
Assam, the accused, Keshab Chandra Mahanta  visited their village in the 
year, 2004 and  informed that NEDFI  was providing loan of Rs. 10 Lakhs at 
subsidy  rates  of  interest  ,  for  establishing  small  scale  industry.For  each 
applicant, 10 p.c of  the loan value as margin money of Rs. One lakh had to 
be deposited.Accordingly, the complainant along with Sri Dilip Saha, Manoj 
Kumar Basumatary, Abdul Waheb Mullah and Sri Keshab Ch. Barman were 
called by the accused to his residence,  where ,  the complainant  filled up 
form for Traditional dress making,  Dilip Saha for establishing Rice Mill, 
Keshab  Ch.  Barman  for  establishing  a  Rice  Mill,Mhd Abdul  Wahab  for 
establishing a unit of  manufacturing poultry feed product and Sri Manoj 
Basumatary for establishing a Rice Mill and they gave him the amount of 
Rs. Five lakhs at his residence.That, the accused had assured them that he 
would get the money sanctioned in the month of June, 2006. But , no loan 
was  sanctioned  and  the  cheques  issued  by  the  accused  bounced  due  to 
insufficient funds.The aggrieved persons visited the accused’s residence but 
he was found absent and upon  making enquiry at  his office,  they were 
informed that  he had not deposited any such form.That, it is alleged that the 
accused cheated the complainant and the others  and misappropriated their 
money. Hence the Complaint.   A case was registered at Panbazar P.S as 
Panbazar  PS  Case  No.  430/06  U/S  408/420  IPC  subsequent  to  the 
forwarding  of  the  Complaint  Petition  by  learned  CJM,  Kamrup,  to  OC, 
Panbazar PS.Exhibit 1 is the FIR and Exhibit 1(1) is  the signature of the 
first  informant  ,  Kameswar  Basumatary  and  Exhibit  1(2)  is  the 
signature  of  the  second informant,  Mhd Abdul  Wahab Mulla.  Upon 
completion of investigation, police report was filed  against the accused, Sri 
Keshab Chandra Mahanta U/S 408/420 of I.P.C. Exhibit  4 is the Police 
Report and Exhibit 4(1)is the signature of the Investigating Officer, Sri 
J. C Nath. 
                     



 Upon appearance, the accused was handed over copy of the charge 
sheet  and other relevant documents. Upon perusal of the case record , prima 
case against the accuseds U/S 409/420 of I. P.C was found and charge was 
framed under the aforesaid sections to which the accused pleaded not guilty 
and claimed trial.
       

(i)         Whether  the  accused , a public servant being entrusted 
with  Rupees  Five  Lakhs  by  the  Complainant,  Kameswar 
Basumatary,  Dilip Saha,  Manoj  Kr.  Basumatary,  Mhd Abdul 
Wahab  Mulla  and  Keshab  Chandra  Barman  or  having 
dominion  over  the  same,  dishonestly  misappropriated   that 
amount of money?

(ii)          Whether the accused cheated Kameswar Basumatary, 
Dilip Saha, Manoj Basumatary, Mhd Abdul Wahab Mulla and 
Keshab  Chandra  Barman,  by  dishonestly  inducing  them  to 
deliver  Rupees  Five  Lakhs,  to  him,  on  the  false  promise  of 
arranging  loan  for  them  from  NEDFI   at  subsidy  rate  of 
interest?

        On the Prosecution side, four witnesses were examined:
              

                         PW 1: Kameswar Basumatary
     PW 2:  Dilip Kumar Saha
     PW3  : Abdul Waheb Mulla
     PW4   : Jagat Chandra Nath(IO)
    
      
Statement of accused under Section 313 CrPC  was recorded. 
Defence  Plea  was  of  total  denial.On  the  Defence  side,  no 
witness was  adduced.

Perused  the  case  record  and heard  learned counsels  on  both 
sides.

THE POINTS FOR DETERMINATION



           DISCUSSION, DECISION AND REASONS THEREOF

I  have  perused  the  testimony  of  the  PWs  and  also  perused  the 
materials on record.PW1 , Kameswar Basumatary deposed that the accused 
had stated that they had to deposit 5% of Margin Money to him and he paid 
Rs. 92,000 to the accused. However, the loan was not sanctioned and when 
he  asked  the  accused  to  return  their  money,  the  accused  gave  a  written 
undertaking that he would return  their money but returned only Rupees One 
Lakh (total) to him and others. PW1 deposed that Dilip Saha, Mulla and 
Basumatary  knew  about  the  facts  of  this  case.The  accused  had  issued 
cheques for the remaining amount but the cheques bounced. Exhibit 2 and 
Exhibit 3 are the Seizure Lists and Exhibit 2(1) and Exhibit 3(1) are his 
signatures. In his cross examination, PW1 deposed that he had not filed a 
case U/S 138 NI Act.He deposed that he had deposited the necessary papers 
for the loan but had not met the Khadi Officer.PW1 further deposited that he 
had not handed over the money receipts to the IO. 
 PW2, Dilip Saha deposed that  he had deposited Rs. 95,000 to the accused 
but  no  loan  was  sanctioned  and  only  some  money  was  returned  by  the 
accused and the remaining amount was misappropriated by him. Exhibit 2 
and Exhibit 3 are the Seizure Lists and Exhibit 2(2) and Exhibit 3(2) are 
his signatures.In his cross examination, PW2 deposed that he had not given 
Rs. One lakh to the accused. 
PW3 deposed that  he had given total of Rs. 75,000 to the accused. Later, he 
heard that the accused had collected money from all over Assam . He also 
heard that the accused had returned money . He had issued cheques but the 
cheques had bounced.When he asked for return of his money, the accused 
sent him back. Exhibit 2 and Exhibit 3 are the Seizure Lists and Exhibit 
2(2)  and  Exhibit  3(2)  are  his  signatures.In  his  cross  examination,  he 
deposed that  it has been falsely stated in the main Complaint Petition that 
they had  given Rs. One lakh to the accused.
PW4 (IO) in his cross examination, deposed that he had not examined the 
co- complainant, Keshab Chandra Barman.He had not made any enquiry as 
to  whether  Khadi  Board  had  authorized  the  accused  to  give  loans.  .He 



deposed that  the witness,  Dilip  Saha had stated  in  his  section  161Cr PC 
statement that they had given Rs. One lakh each to the accused i. e Rs. Five 
Lakhs.He also stated that the witness, Abdul Wahab Mulla , had stated in his 
section 161Cr PC statement that they had given Rs. One lakh each to the 
accused i. e Rs. Five Lakhs.The IO further stated that he had no knowledge 
about any monetary transaction between the complainants and the accused.
      The Prosecution case is that, the Complainant along with four other 
persons  gave  Rs.  One lakh each to  the  accused  i.e  total  Rs.  Five  Lakhs 
because the latter had told them that upon payment of such margin money, 
he  would  get  loan  of  Rs.  Ten  Lakh  each  sanctioned   to  them  from 
NEDFI.However, upon perusal of the testimonies of the PWs one by one, it 
appears that they are all at variance regarding the amount of money paid by 
them  to  the  accused.  More  importantly,  PW3  in  his  cross  examination, 
deposed that it has been falsely stated in the main Complaint Petition that 
they had  given Rs. One lakh to the accused.Learned Counsel for the accused 
vehemently  argued  that  the  very  subject  matter  of  the  alleged 
misappropriation is mired in contradictions. Whereas in the main complaint, 
it is stated that the complainant and four others paid margin money of Rs. 
One  lakh  each  while  deposing  as  PW1,  the  complainant,  Kameswar 
Basumatary deposed that he paid Rs. 92,000 to the accused. PW2,Dilip Saha 
deposed that he paid Rs. 95,000 to the accused. PW3, Abdul Wahab Mulla 
deposed  that  he  paid Rs.  75,000 to  the accused.  The other  two persons, 
named in the  complaint  have not  been examined as  prosecution witness. 
Defence has placed reliance on a Judgment  in Kalyan & Ors v State of UP 
as reported in  (2001) 9 SCC 632, wherein it was held that the   incident 
stated in the FIR , being the first version of the occurrence has to be given 
due weight.In that case, acquittal was held justified on the ground  that the 
sequence of circumstances  narrated by the witnesses in the court was totally 
different  from the  occurrence  detailed  in  the  FIR.  Another  Judgment  of 
Supreme Court as reported in  AIR 1976 SC 975,  in this connection, has 
been  relied  by  defence.   Further,  another  important  loophole  in  the 
prosecution case is that  the seized documents were  not  exhibited before 
Court by prosecution. That leaves the Court in the dark about the contents of 
the seized documents,namely the cheques, deposit slips, letter showing that 
the cheques had bounced, money receipt given by Keshab Chandra Mahanta 
etc.The IO has not obtained the signature of any independent seizure witness 
at the time of seizure.PW1 deposed that he had not given any money receipt 
given by the accused to the IO. The PWs have deposed that the accused had 
misappropriated money of several other people besides them . However, no 
such person has been examined  by prosecution.Moreover,  PW2 deposed 



that each one of them had gone to the accused’s house alone to give the 
money.Therefore  none  of  the  PWs  is  a  direct  witness  to  the  monetary 
transaction between the accused and the other.
   
                                   

  In cases of criminal breach of trust, the key ingredients are: that the 
accused was entrusted with/had dominion over the subject matter  and that, 
the accused  misappropriated the subject matter or converted  the same to his 
own use.In the case in hand, the very act of entrustment  has not been proved 
by any cogent evidence leave alone, the starking contradictions between the 
testimonies of the PWs with respect to the amounts of margin money paid to 
the accused by each one of them.Further, the non production of the seized 
documents has left a major loophole to the prosecution case because it has 
fatally  diminished   the   evidentiary  value  of  the  documentary  evidence 
related to the case.Therefore, upon  perusal of the evidence on record and in 
view of the several material contradictions between the testimonies of the 
PWs , read along with the ingredients of offence U/S 409 IPC, I  am of the 
considered opinion that prosecution has not been successful in proving the 
commission of the offence U/S 409IPC by the accused, Sri Keshab Chandra 
Mahanta.
     For offence U/S 420 IPC, it is required to be proved that there was 
fraudulent  or  dishonest  inducement  by  the  accused  and  that  there  was 
consequent   delivery of property as a result of the inducement.In the case in 
hand,  it  is  stated  that  the  accused  came  to  their  village  to  promote  the 
NEDFI loan scheme as Development Officer of Khadi Board and informed 
the complainant and the other villagers that NEDFI was providing loan to 
the villagers at subsidy rates of interest  and that for each applicant, margin 
money of 10 p.c i.e one lakh Rupees would have to paid. When deposing 
before  Court,  PW1 stated  that  he  was in  need  of  money  and heard  that 
NEDFI was providing loans at subsidized rates of interest and he approached 
the accused who told him that 5% of the margin money  ie Rs. 50,000 had to 
be paid. Accordingly, he paid Rs. 92,000 to the accused.However, it is not 
clear as to why the informant paid Rs. 92,000 when he was asked to pay Rs.  
50,000 by the accused.From the deposition of PW2, it appears that he had 
heard  that Khadi Board was giving loan at subsidy rates of interest and 
thereafter,  they  approached the  accused.  From the  deposition  of  PW3,  it 
appears that they had themselves approached the accused upon receipt of 
information about the subsidized loan and they went to his house and on 
seeing the name plate, they believed him to be the Development Officer of 
Khadi Board. From the collective testimonies of the PWs, nowhere does it 



appear that  the accused approached them or dishonestly  induced them to 
give him the margin money for the loan . Even if it is presumed that the 
accused had indeed  told them that NEDFI was giving loans at subsidized 
rates of interest, it does not attract any criminal liability for him U/S 420 IPC 
because  it  has  not  been  proved  that  no  such  scheme  existed  .  Learned 
Defence Counsel argued that  no official from NEDFI or Khadi Board has 
been examined as prosecution witness to ascertain the details of the scheme 
or as to the truth or falsity of the scheme.As regards the delivery of property 
i.e  money  to  the  accused,  the  same has  not  been proved by  any cogent 
evidence or substantiated by any documentary evidence.
Therefore,  upon an overall   analysis  of  the evidence on record and after 
detailed  discussion  of  various  aspects  of  the  case,  I  have  reached  the 
conclusion that prosecution has not successfully proved its case against the 
accused, Sri Keshab Chandra Mahanta U/S 409/420 IPC. 
         
                  
                                           
                                               ORDER

            In view of the foregoing discussion, I hold the accused, Sri Keshab 
Chandra Mahanta  not guilty of commission of offences U/S 409/420 
IPC. The accused is therefore acquitted from the charge of the aforesaid 
offences and set at liberty forthwith. Bail Bond is cancelled and Bailor 
discharged. 
             Dictated under the seal of the court and bearing my signature.
                                            

(IPSITA BORTHAKUR, AJS)
Judicial Magistrate, First Class

         Kamrup,  Guwahati.
                                                         
  






