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District- Kamrup

In the  Original Court of Munsiff No. 2

Present-  S. Handique, AJS

Tuesday      the   23rd    day of  April’2013
                                
                                     
             
              Money Suit  No. 312/06

                    Manik Ch. Bora
 

(Plaintiff)

V

Md. Chamidul Alam
(Defendants)

This suit coming for final hearing   on 5-4-2013 in 
presence of 

Mr. Korban Ali                                     

                      Advocates of the plaintiff
  
Mr. N.N. Jha
              Advocates of the     defendant

And  stood  for  consideration  to  this  day  the  court 
delivered the following judgment.  



JUDGMENT
                                M.S. 312/06

1.  This  is  a  suit  for  realisation  of  Rs. 
1,40,000/- The case of the plaintiff Sri Manik 
Ch. Bora is that the defendant Md Chamidul Alam 
took a loan of Rs 1,40,000/- from him on 9-9-01 
with a promise to repay  it within a short time. 
The defendant then issued a cheque bearing no. 
957893 dtd 21-11-02 in favour of the plaintiff 
drawn at SBI, New Guwahati towards repayment of 
the  loan.  The  plaintiff  deposited  the  said 
cheque in his account in Assam Co-Operative Apex 
Bank  Ltd  but  the  cheque  was  dishonoured. 
Thereafter, the plaintiff filed complaint case 
no.  273 c/03 in the Court of CJM, Guwahati. In 
that case the defendant admitted the cheque and 
agreed to compromise the case vide one agreement 
dtd 27-6-03. The defendant agreed to repay the 
amount in two instalments of Rs 75,000/- on 20-
7-03  and  Rs  65,000/-  on  26-8-03  plus 
compensation  of  Rs  5,000/-.  However,  the 
defendant  has  not  paid  the  said  amount  till 
filing of the suit in spite of repeated demands. 
The  complaint  case  was  disposed  of  with  a 
direction to the defendant to repay the amount 
of loan plus compensation of Rs 5000/- against 
which the defendant preferred an appeal. Hence 
he filed this suit as the defendant failed to 
repay him the loan as per his promise. 

2. In response to the summons the defendant did 
not  file  any  written  statement  but  took  part 
during cross examination of plaintiff witnesses.

3. As there is no written statement no issues 
have  been  framed.  However,  for  convenience  of 
discussion  I  frame  the  following  points  for 
determination:

1. Whether  the  suit  is  filed  within 
limitation?
2. Whether  the  plaintiff  is  entitled  to  the 
decree  for  realisation  of  Rs  1,40,000/-  with 
interest from the defendant?

Decisions and reasons thereof:
4.Plaintiff  was  examined  as  PW1.  He  exhibited 
the following documents:

Ext. 1: cheque bearing no. 957893 dtd 27-11-02
Ext. 2: intimation memo dtd 5/12/02



Ext. 3: legal notice dtd 24-1-03
Ext. 4: copy of the complaint case no. 273c/03
Ext. 5: agreement dtd 27-6-03
Ext. 6: certified copy of judgment dtd 5-8-05 
in case no. 273c/03

Heard arguments from both the sides. 

Decision on point no. 1:
5. The plaintiff has stated that the loan was 
taken on 9-9-01 and the cheque bounced on 5-12-
02. The complaint case was instituted in 2003 
and the alleged agreement was executed on 27-6-
03.  The  suit  was  filed  on  26-6-06.  So  if  we 
compute the period of limitation from the date 
of the alleged agreement or acknowledgement of 
debt/ liability the suit is within time. Hence 
point no. 1 is decided in the affirmative.

Decision on point no. 2:
6. The defendant has not contested the suit by 
filing his written statement. He cross examined 
the plaintiff. The plaintiff as PW1 deposed that 
he had given the loan of Rs 1,40,000/- to the 
defendant on 9-9-01 and the defendant issued the 
cheque for Rs 1,40,000/ on 27-11-02 which was 
deposited in the Bank and the said cheque got 
dishonoured  on  5-12-02.  Then  the  legal  notice 
was  sent  on  24-1-13  and   complaint  case  was 
filed  in  2003  against  the  defendant.  During 
pendency  of  the  complaint  case  the  defendant 
agreed to pay the amount in two instalments vide 
agreement dtd 27-6-03 ( Ext. 5). But he has not 
paid till date. 

7.  I  have  gone  through  the  cross  examination 
part of PW1 which was mainly concentrated on the 
proof  of  documents  by  the  plaintiff.  However, 
the defendant could not break the testimony of 
PW1 as far as the question of taking the loan of 
Rs  1,40,000/-  by  the  defendant  is  concerned. 
Defendant  tried  to  show  that  the  agreement 
relied upon by the plaintiff is not authentic by 
drawing  attention  of  the  witness  that  he  had 
written one letter to the court ( Ext. A)  and 
swore  one  affidavit  (  Ext.  B)  whereby  he 
informed the court that the original agreement 
was lost. In this case the plaintiff’s claim is 
not based solely on the agreement dtd 27-6-03. 
He is relying upon the said agreement to prove 
that  the  defendant  admitted  his  liability  and 
issuance  of  the  cheque  in  the  agreement. 



Although  the  agreement  is  not  a  registered 
document, it can be relied upon for collateral 
purpose  to  prove  admission  of  the  loan  and 
issuance of the cheque. 

8. I have perused the original case record of 
complaint  case  no.  273c/03  which  contains  the 
original  documents,  viz,  the  cheque,  return 
memo,  legal  notice,  agreement,  statement  of 
account of defendant and so on. The defendant 
side exhibited the judgment passed in Criminal 
Appeal no. 98/05 dtd 23-9-08 ( Ext. C) to show 
that  the  judgment  of  the  complaint  case  no. 
273c/03 was set aside in appeal. It is a fact 
that the plaint as well as the evidence are not 
amended to that effect. The complaint case was 
filed u/s 138 of the Negotiable Instruments Act, 
1881 for dishonour of the cheque. As far as this 
case is concerned the pendency of any proceeding 
u/s 138 of the Negotiable Instruments Act, 1881 
is  no  bar.  The  said  proceeding  is  a  criminal 
proceeding  and  this  is  a  civil  suit  for 
realisation of amount given on loan. Whether the 
defendant is acquitted or convicted would have 
no bearing in this case. In the present case the 
plaintiff has to prove taking of the loan and 
its non-repayment. There is no pleading of the 
defendant denying the allegation of taking the 
loan, bouncing of the cheque and non-payment of 
the  amount.  The  defendant  side  only  suggested 
that no amount was taken by him. The fact that 
the  official  witnesses  are  not  called  for 
proving  the  return  memo  or  the  cheque  is  not 
fatal to this case because here in this case the 
bouncing of the cheque or the culpability of the 
defendant is not the deciding factor. We have to 
look for the preponderance of probability and it 
is  lying  in  favour  of  the  plaintiff.  As  the 
original record of complaint case no. 273c/03 is 
available  and  the  documents  exhibited  by  the 
plaintiff  are  part  of  that  record,  I  have  no 
other option but to hold that the documents are 
duly  proved.  The  plaintiff  has  been  able  to 
prove his case. 
I hold that the defendant is liable to return Rs 
1,40,000/- to the plaintiff with interest.

ORDER
9. The suit is decreed on contest. Plaintiff is 
entitled  to  realise  Rs  1,40,000/-  from  the 
defendant with interest at the rate of  12 % per 



annum till realisation. Given under my hand and 
seal of the court on 23-4-13.


