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HIGH COURT FORM NO. (J) 2.

HEADING OF JUDGMENT IN ORIGINAL SUIT.

IN THE COURT OF MUNSIFF NO. 3 AT GUWAHATI.

DISTRICT-KAMRUP

Money Suit Case No. 567/2010

Present: Naguib Ahmed. A.J.S
M.Sc (Agriculture), LL.B.

Munsiff No.3, Kamrup,  
Guwahati.

22nd  day of April, 2013

Mr. Habibur Rahman
S.O:  Late Matleb Ali
R.O: House No.12, Golden Path
Bye Lane No.1, Hatigaon, 
Bhetapara Road, Guwahati-38,
P.O: Hatigaon
P.S: Hatigaon
District: Kamrup (M), Assam…………………….....………………: Plaintiff(s)

-Versus-
1. Sarma Indestries

Asha Road, Lalganj
P.S:  Sasaram
District: Rohtaz, Bihar.

2. Sri. Sarbajit Sarma
Proprietor of Sarma Industries
Asha Road, Lalganj
P.S: Sasaram
District: Rohtaz, Bihar………………………...………………: Defendant(s)
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This suit coming on for final hearing on 11.04.2013 in the presence of:

M. Haque

A.A. Sikdar : Advocate for the plaintiff(s).

And

None : Advocate for the defendant(s).

and  having  stood  for  consideration  to  this  day,  the  court  delivered  the 

following Judgment. 

JUDGEMENT
(A suit for recovery of an amount of Rs. 1, 00,000/-)

1.  Plaintiff’s  case: The  plaintiff  pleaded  that  he  is  a  registered 

contractor under P.W.D. (Roads) of Govt. of Assam and registered as Class I 

contractor  vide  registration  no.  APWD/R/I  © GNL/2010-2011/00182  and 

was  dealing  with  construction  of  roads  under  P.W.D.  (Roads),  Govt.  of 

Assam and he is also the proprietor of a firm under name and style as “M/s 

Maa Jonaki  Construction”.  The  plaintiff  deals  with  construction  of  flats, 

Houses, Office Building etc. and also deals with supplying of  labours, tools, 

machines,  and  raw  materials.  The  Defendant  No.2  is  the  proprietor  of 

Defendant  No.1,  a  firm under  name and style  as  “Sarma industries”  and 

running business of manufacturing of Concrete Mixer Machines, Concrete 

lift Machine, I-Crater, Lift etc. and its parts and bearing Registration vide No. 

032605166  and  Defendant  No.2  as  proprietor  running  its  business  in  the 

name of Defendant No.1. The plaintiff for its construction business desired to 

purchase a Concrete lift machine through which he could complete his works 

more fast and easily and for this purpose he was searching a manufacturer 

firm from whom he  could  purchase  the  machine  and  accordingly  he  has 

purchased two Nos. of concrete lift Machine from the Defendant No.1 and 

the Defendant No.2 had to come at Guwahati for the purpose of mechanical 

Test/ repairing of his machine and the plaintiff was suggested to discuss with 

the  Defendant  No.2.  When  the  Defendant  No.2  arrived  at  Guwahati  on 
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21.07.2008 the  plaintiff  met  him and the Defendant  No.2  had introduced 

himself as proprietor of Defendant No.1 and then the plaintiff discussed with 

the Defendant No.2 about purchase of a Concrete Lift Machine from his firm 

i.e.  Defendant  No.1 and then the Defendant  No.2 told him that  he would 

come to the  residence  of  the  plaintiff  and there  he  would explain all  his 

product and the prices.  Accordingly the Defendant  No.2 had come to the 

house of the plaintiff on 22.07.2008 where the Defendant No.2 showed the 

price list of the Concrete Lift Machine @ Rs. 1, 64, 000/- (Rupees One Lakh 

Sixty Four Thousand) only and put condition that the plaintiff had to pay Rs. 

1, 00, 000/- (Rupees One Lakh) only on cash as advance payment and rest 

amount  should  be  paid  on  the  date  of  delivery  of  the  machine  through 

demand draft. The plaintiff accordingly paid a sum of rs. 1, 00, 000/- (Rupees 

One Lakh) only to the defendant No.2 on that very day i.e. 22.07.2008 and 

the defendant  received the  same and issued  a  receipt  in  the  name of  the 

Defendant No.1 and the Defendant No.2 while issued the receipt he stated 

over the receipt that the machine will be delivered on 05.08.2008. While the 

Machine  was  not  delivered  by  the  Defendants  then  the  plaintiff  again 

contacted the defendant and then the Defendant No.2 informed the plaintiff 

that without paying the rest amount of Rs. 64, 000/- (Rupees Sixty Thousand) 

the  delivery  of  the  machine  could  not  be  possible  and  then  the  plaintiff 

requested the Defendant No.2 that he could arrange only 60, 000/- and rest 4, 

000/- would be paid at the time of receipt or taking delivery of the Machine. 

The  Defendant  No.2  then  asked  the  plaintiff  to  send  Rs.  60,  000/-  only 

through Demand Draft in the name of the Defendant No.1. Having no other 

alternative the plaintiff on 06.08.2008 made two Demand Drafts Of Rs. 30, 

000/- (Rupees Thirty Thousand) each at Bank of Baroda, Dispur, Guwahati 

in favour of the Defendant No.1 vide D.D. Nos. 117310 and 117311 dated 

06.05.2008  and  sent  them on  07.08.2008  to  the  Defendant  No.1  through 

Overnite Courier service vide Consignment Cover note No. 20206870 dated 

07.08.2008 which were duly  received by the  Defendant  No.2.  That,  after 

passing 1 (One) month of sending Demand Drafts the Defendant No.2 did not 

respond the plaintiff  and took different pretext for making delivery of the 

machine and thus time rolled on. Having no option the plaintiff through his 

advocate MR. A.A. Sikdar served a legal notice on 04.10.2010 by Regd post 

with A/D upon the Defendant No.2 with a demand either to make delivery of 
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the Concrete Lift Machine or refund the amount of Rs. 1, 60, 000/- (Rupees 

One Lakh Sixty Thousand) only within 7 Days from the date of receipt of 

this notice but the defendants have not paid heed to pay the money or make 

delivery of the Machine. The defendants are severally and jointly liable to 

pay the amount paid by the plaintiff as prayed along with charge/ cost and 

further interest till realization to the plaintiff.  

2.   Plaintiff’s prayer: The plaintiff has therefore filed the suit praying 

for:

I. Decree  in  favour  of  the  plaintiff  to  realize  of  Rs.  1,  60,  000/- 

(Rupees 

One Lakh Sixty Thousand) only from the defendant.

II. Decree for interest @ Rs. 14% p.a. from the date of filing the suit 

till 

realization.

III. Cost of the suit.

IV. Other relief.

3.   Proceedings of the suit: In response to the summons the defendants 

did not contest the suit and hence the suit proceeded ex-parte against him.

4.  The plaintiff submitted his evidence as PW-1.

 The following documents were exhibited by the plaintiff. 

Exhibit-i: Cash Memo/ Receipt of Rs. 1, 00, 000/-

Exhibit-ii: Consignment cover note 

Exhibit-iii:  Legal notice.

Exhibit-iv: Postal receipt.

5. I  have  also  heard  learned  counsel  for  the  plaintiff.  There  is  no 

discrepancy in the evidence of the PW and other materials on record. As the 

defendant did not contest the suit, the suit proceeded ex-parte. There is no 

reasons to disbelieve the pleading of the plaintiff as well as the evidence of 

the PW. However PW-1 in his evidence deposed that subsequently during the 

course of the trial an amount of Rs.  60, 000/- has been paid back by the 

Defendant No.2 to the plaintiff. The documents exhibited by the plaintiff are 

duly proved and the suit is filed within time. In light of all the court finds that 
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the  plaintiff  has  been  able  to  prove  its  case.  However  as  regards  the 

deposition that an amount of Rs. 60, 000/- has been paid back the plaintiff is 

now entitled to a principal amount of Rs. 1, 00, 000/- from the defendants

6.   ORDER

 The suit is accordingly decreed with cost.

 Defendants are liable to pay amount of Rs.1, 00, 000/- (Rupees One 

Lakh) at 14% rate of interest from the date of filing of the suit till realization

 Prepare decree accordingly.

 Given under my hand and seal  of  this court  on  22nd day of  April  

2013.

Naguib Ahmed
Munsiff No.3, Kamrup,

Guwahati.

APPENDIX

Plaintiff’s Witnesses

1. PW-1:  Habibur Rahman

Exhibit-I : Cash Memo/ Receipt of Rs. 1, 00, 000/-
Exhibit-ii : Consignment cover note 
Exhibit-iii :  Legal notice.
Exhibit-iv : Postal receipt.

Defendant’s Witnesses

None

Naguib Ahmed
Munsiff No.3, Kamrup,

Guwahati.
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