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                 Title Suit  No. 273/02

   Late  Jalal Sheikh represented by his legal 
heirs

(Plaintiffs)

V

Late  Ahiman Bewaya represented by her legal heirs 
and others

(Defendants)

This suit coming for final hearing   on 19-3-13, 
30-3-13,20-4-13  in presence of 

Mr.  D. Talukdar 

                      Advocates of the plaintiff
  
Mr. A.C. Sarma, Mr. H. Hazarika

              Advocat
es of the 
defendant

And stood for consideration to this day the court 
delivered the following judgment.  



JUDGMENT
  

T.S. 273/2002

1. This  is  suit  for  declaration  of  right, 
title,  interest  and  for  confirmation  of 
possession  and  for  permanent  injunction 
against  the  defendant.  The  case  of  the 
plaintiff Md. Jalal Seikh (since deceased) 
is that, his parents Late Piru Dewani and 
Late Bibijan adopted a female child Musstt. 
Ahiman  Bewaya,  the  defendant.  During  her 
marriage plaintiff’s mother had gifted her a 
plot of land measuring 5 bighas of Village 
No.1 Tipumari under Mouza Nagarbera. After 
the death of the parents of the plaintiff, 
their landed property, except the aforesaid 
gifted land was mutated in the name of the 
plaintiff. The defendant after 67 years of 
her marriage filed mutation cases before the 
Circle Officer, Nagarbera for mutating the 
suit property in her name, and mutation was 
granted  in  her  name.  The  plaintiff  filed 
successive appeals before the Addl. Deputy 
Commissioner  and  Assam  Board  of  Revenue, 
both of which were decided in favour of the 
defendant.  Hence  the  instant  suit.  Jalal 
Sheikh expired during pendency of the suit 
and his legal heirs were substituted in his 
place.

2. The defendants contested the suit by filing 
their  written  statement  wherein  they  took 
the usual pleas such as the suit is barred 
by  limitation,  that  the  suit  is  under 
valued, the suit is bad for non-joinder and 
mis-joinder of parties, is not maintainable 
etc.  The  defendant  Ahiman  Bewaya  in  her 
Written Statement alleged that the plaintiff 
is not the son of Late Piru Dewani and Late 
Bibijan, rather he is the son of one Jitu 
Seikh,  and  was  their  servant.  Hence,  the 
plaintiff is not entitled to claim the suit 
property. Being the only child out of the 
wedlock  of  Late  Piru  Dewani  and  Late 
Bibijan, the defendant is the sole owner and 
possessor of the suit property according to 
Muslim  law.  Thus  the  defendant  prayed  for 
dismissal  of  the  suit  with  cost.  The 
original  defendant  Ahiman  Bewaya  expired 



during pendency of the suit and her legal 
heirs  were  substituted  in  her  place.  The 
legal  heirs  filed  the  written  statement 
supporting  the  plea  of  the  original 
defendant. 

3. The  following  issues  were  framed  by  my 
learned predecessors –in- office.

                       ISSUES:
1. Whether there is a cause of action for the 
suit?
2.  Whether  the  suit  is  maintainable  in  its 
present form?
3. Whether the suit is barred by limitation?
4. Whether the parties are adopted children of 
Piru and Bibijan?
5.  Whether  the  plaintiff  has  right,  title, 
interest and possession over the suit land?
6.  Whether  the  plaintiff  is  entitled  to  a 
decree as prayed for?

4. After perusal of the pleadings I deem it fit 
to reframe issue no. 4 as the  defendants 
have not stated that the plaintiff was the 
adopted  son  of  late  Piru  Dewani  and  late 
Bibijan,  rather  they  claimed   that  the 
plaintiff was a servant of  late Piru Dewani 
and late Bibijan. 

Amended issue no. 4:

Whether the plaintiff Jalal Sheikh was the 
actual son of late Piru Dewani and Bibijan 
and whether the defendant late Ahiman Bewaya 
was the adopted daughter of late Piru Dewani 
and Bibijan?

Decisions and Reasons thereof:
5. The  plaintiff  as  well  as  the  defendants 

examined three witnesses each. The documents 
executed by the plaintiffs are :

Ext.I,II,III,IV: Copy of jamabandi of patta 
no. 361, 536,360, 61
Ext.V,VI: Eksona patta no. 1 of village no. 
2, Uttar Rangapani  



Ext.VII,  VIII:  revenue  paying  receipt  of 
patta no. 360, 361, 536 of village Tupamari 
no. 2, Uttar Rangapani

 Heard  arguments  from  both  the  sides.  I 
place my findings as bellow: 

         
     Decision on issue no.1:
6. This is a suit for declaration, confirmation 

of  possession  and  also  for  recovery  of 
possession  in  case  the  defendants 
dispossessed  the  plaintiff.  The  original 
plaintiff  claims  to  be  the  owner  and 
possessor of the suit land by virtue of law 
of  inheritance  and  he  alleged  that  the 
defendant  late  Ahinam  Bewaya  got  her  name 
mutated  illegally  even  though  she  is  the 
adopted  daughter  of  his  parents.  The 
defendants  have  denied  the  case  of  the 
plaintiff  stating  inter-  alia  that  the 
defendant  Ahiman  Bewaya  is  the  rightful 
owner and it is the plaintiff Jalal Sheikh 
who was only a servant and fraudulently got 
his  name  mutated  in  respect  of  the  suit 
land. As there is assertion and denial of 
right, title over the suit land, I am of the 
opinion that there is certainly a cause of 
action for this suit. Hence, this issue is 
decided in the affirmative.

    Decision on issue no. 3:
7. According  to  the  plaintiff,  the  cause  of 

action arose on 20-5-99 when he got mutation 
over  2/3rd share  of  the  land  and  on 
subsequent dates. The plaintiff has alleged 
that the defendant filed mutation cases no. 
2/99,  3/99,  4/99  and  the  Circle  Officer 
granted  mutation  without  making  proper 
enquiry.  From  perusal  of  the  plaint  it 
appears that the dispute arose between the 
parties  since  filing  of  mutation  cases  by 
the original defendant in 1999. The suit was 
filed  on  11-11-02.  This  is  a  declaratory 
suit based on title. Hence the suit is filed 
within time.
Issue no. 3 is decided in the negative.



Decision on issue no. 4:
8. The plaintiff alleged that the defendant was 

the adopted daughter of late Piru Dewani and 
late Bibijan and that he is their only son. 
On the other hand the defendant claimed that 
she is the only daughter of late Piru Dewani 
and late Bibijan and that the plaintiff was 
only  a  domestic  help.  PW1  Habibur  Rahman 
deposed in his evidence that he is the son 
of Jalal Sheikh/original plaintiff who was 
the absolute owner of the land. But during 
his cross examination he admitted that his 
father’s  father  was  Jitu  Sheikh.  He  also 
stated  that  he  has  no  knowledge  if  his 
grandfather  was  a  servant  of  Piru  Dewani. 
The  plaintiff  though  alleged  that  the 
defendant  Ahiman  Bewaya  was  the  adopted 
daughter  of  late  Piru  Dewani  and  late 
Bibijan but could not prove it. PW1 denied 
having  known  Ahiman  Bewaya  or  whether  she 
claimed any right over the land by way of 
inheritance. He does not know if his father 
had filed appeals before the Revenue Board. 
He  stated  that  he  does  not  know  Ahiman 
Bewaya  and  if  she  is  the  only  heir  and 
successor of Piru Dewani. He has no idea as 
to the total area of the suit land or the 
dag and patta no. PW2 Habezuddin is a nephew 
of Jalal Sheikh and he stated that Jalal was 
the only son of Piru Dewani. However, PW3 
Azmal Haque stated that he does not know the 
father of the original defendant.

9.  DW1  Abdul  Hakim  testified  that  Jalal 
(original plaintiff) was kept as a domestic 
help. It is an admitted fact that original 
plaintiff was unsuccessful in the mutation 
cases  filed  by  the  original  defendant.  He 
had  filed  appeals  before  the  Board  of 
Revenue and having failed there he filed the 
instant suit. None of the parties exhibited 
the orders passed in mutation case no. 2/99, 
3/99, 4/99, order dtd 17-7-02 passed by the 
Revenue Board. The plaintiff though prayed 
for a decree not to give effect to the order 
dtd  17-2-02  passed  by  the  Revenue  Board, 
they have not exhibited the said order. The 
copies  of  the  above  mentioned  orders  are 
however  lying  in  the  record  and  as  these 
cases are admitted by the parties, I deem it 
fit to take judicial notice of these orders. 
It  transpires  from  the  above  orders  that 
invariably in all the orders it was observed 



and  held  that  Jalal  Sheikh  was  not  the 
actual son of late Piru Dewani and Bibijan. 
From the above discussions I find that the 
defendant  is  not  the  adopted  daughter  of 
late Piru Dewani and late Bibijan but their 
actual  daughter.  Likewise  it  is  also  not 
proved that original plaintiff Jalal Sheikh 
was the only son of late Piru and Bibijan.
Hence I decide issue no. 4 in the negative.

Decision on issue no. 5:
10. The  original  plaintiff  as  well  as  the 

substituted plaintiffs claim that they being 
the  legal  heirs  of  late  Piru  Dewani  and 
Bibijan are the rightful owners of the suit 
land  and  the  original  defendant  Ahiman 
Bewaya got mutation despite having no title 
or possession over it.  It is already proved 
that late Ahiman Bewaya was not the adopted 
daughter of late Piru Dewani and Bibijan but 
their  actual  daughter.  PW1  during  cross 
examination denied having any knowledge if 
there was any mutation case in respect of 
the  suit  land.  He  also  denied  if  his 
grandfather  had  appealed  against  the 
mutation  in  favour  of  Ahiman  Bewaya  and 
having failed in the revenue court filed the 
instant  suit.  He  also  denied  having  any 
knowledge  for  which  land  his  father  filed 
the instant suit. The evidence of DW2 and 
DW3 are not much of relevance as they have 
no such knowledge about the suit land. The 
documents filed by the plaintiff side do not 
prove  it  conclusively  that  they  are  in 
possession  of  the  suit  land.  In  fact  the 
plaint discloses that the defendant occupied 
a portion of the suit land. In that event 
the  claim  for  confirmation  of  possession 
also fails. 

11. It is already proved that late Jalal Sheikh 
was not the actual son of late Piru Dewani 
and  Bibijan,  as  such  the  claim  of  the 
plaintiffs  that they are the legal heirs of 
late Piru Dewani and Bibijan cannot sustain 
in law. The plaintiffs have no right, title 
and interest over the suit land. This issue 
is decided in the negative.

Decision on issue no.2:
12. The defendants contended that the plaintiff 

has no locus to file the suit. It is seen 



from  the  above  discussions  that  the 
plaintiff  Jalal  Sheikh  was  not  the  actual 
son of late Piru Dewani and Bibijan. As such 
he has no locus to institute the suit on the 
basis of inheritance. Further, the plaintiff 
prayed for a decree not to give effect to 
the order dtd 17-2-02 passed by the Revenue 
Board. Thus the suit is barred by Sec. 154 
of  the  Assam  Land  and  Revenue  Regulation 
1886. Section 154 (1) provides that except 
when  otherwise  expressly  provided  in  this 
regulation,  or  in  rules  issued  under  this 
Regulation,  no  civil  court  shall  exercise 
jurisdiction in any of the following—
(a) Questions  as  to  validity  or  effect  of 

any  settlement,  or  as  to  whether  the 
conditions of any settlement are still 
in force;
Xxxxx

    Xxxxxx
    Xxxxxx 

It  is  alleged  that  the  Circle  Officer 
granted  mutation  to  Ahiman  Bewaya  without 
making any proper enquiry. So the plaintiffs 
by  way  of  this  suit  want  to  nullify  the 
order of the settlement officer as well as 
the  Revenue  Board.  Although  the  suit  is 
filed in the garb of a declaratory suit, I 
find that it is not maintainable u/s 154 of 
the Assam Land and Revenue Regulation 1886. 
Hence this issue is decided in the negative.

Decision on issue no. 6:
13. From the foregoing discussions I hold that 

the  plaintiffs  have  failed  to  prove  their 
right,  title  and  interest  over  the  suit 
land. As such issue no. 6 is decided in the 
negative against the plaintiffs.

                         
                       ORDER
14. The  suit  is  dismissed  on  contest.  Prepare 

decree accordingly. Given under my hand and 
seal of the court on 23-4-13.



ANNEXURES
PLAINTIFF SIDE
PW1..HABIBUR RAHMAN
PW2..HEBEZ UDDIN
PW3..AZMAL HAQUE

DOCUMENTS
Ext.I,II,III,IV: Copy of jamabandi of patta 
no. 361, 536,360, 61
Ext.V,VI: Eksona patta no. 1 of village no. 
2, Uttar Rangapani  
Ext.VII,  VIII:  revenue  paying  receipt  of 
patta no. 360, 361, 536 of village Tupamari 
no. 2, Uttar Rangapani
DEFENDANT SIDE
DW1..ABDUL HAKIM
DW2.. JAINAL ABEDIN
DW3..RAHAM ALI

DOCUMENTS
NONE


