
HIGH COURT  FORM NO- (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT

District- Kamrup

In the  Original Court of Munsiff No. 2

Present-  S. Handique, AJS

Friday     the   5th     day  of  April’2013
                                
                                     
             
                 Title Suit  No. 280/05

Gopal Ch. Kalita
(Plaintiffs)

V

Bhuvan Mohan Das represented by his legal heirs and 
two others

(Defendants)

This suit coming for final hearing   on 25-3-13  in 
presence of 

Mr.  M. Lahkar
                                 Advocates of the 
plaintiff
  
Mr. S. K. Goswami

                    A
dvocates of the 
defendant

And stood for consideration to this day the court 
delivered the following judgment.  
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JUDGMENT
  

  
T.S.280/2005

1.      This is a suit for declaration of title by 
adverse possession. The plaintiff Sri Gopal 
Ch. Kalita has filed this suit against the 
defendants  for  declaration  that  he  has 
absolute right, title and interest over the 
suit  land  by  virtue  of  adverse  possession 
and  for  permanent  injunction.  The 
plaintiff’s case is that he is in possession 
of a plot of land measuring 1katha 10leachs 
in dag no.221 (old)/(513)new of K.P. Patta 
no. 130 (old)/(580)new in village Hatigaon 
under  Beltola  mouza  Kamrup.  According  to 
him, he is in possession of the suit land 
from  26.04.74  with  the  full  knowledge  of 
original  owner  late  Harmohan  Das.  It  is 
pleaded  that  he  has  raised  permanent 
residential house over the suit land and his 
house is assessed by the Municipality after 
the  area  came  under  the  jurisdiction  of 
G.M.C. It is pleaded further that he paid 
land revenue for the suit land in his own 
name  and  he  has  electricity  connection  in 
his house. According to him, his possession 
is actual, open, hostile, notorious and the 
original owner or his legal heirs could not 
dispossess him since 26.02.74. The plaintiff 
has claimed that his possession has ripened 
into  perfect  title  by  virtue  of  law  of 
adverse possession. 
   

2.    The  defendant  no.1  Bhuban  Mohan  Das 
contested  the  suit  by  filing  his  written 
statement.  He  contested  the  suit  on  the 
grounds that the suit is not maintainable, 
there  is  no  cause  of  action,  the  suit  is 
false, frivolous, is bad for non-joinder and 
so on. The defendant no.1 contented that the 
plaintiff is a trespasser and he is never 
been in possession since 26.02.74. According 
to him, Late Harmohan Das, his predecessor- 
in -interest is the recorded pattadar of the 
suit  land  and  after  his  death  he  and  his 
brothers  inherited  the  suit  land.  It  is 
contended  that  the  plaintiff  made  some 
illegal  construction  over  the  suit  land 
hurriedly and clandestinely in spite of the 
protests made by the sons and daughters of 

Page 2 of 9



his  brothers.  Hence,  he  prayed  to  dismiss 
the suit. 

During pendency of the suit Bhuban Mohan Das 
expired and his legal heirs were substituted 
in his place and they adopted the written 
statement  filed  by  their  predecessor-in-
interest. The suit proceeded ex-parte against 
the defendant no. 2 and 3.

2.   The  following  issues  were  framed  by  my 
Learned Predecessors:

                      ISSUES:
1. Whether there is any cause of action for 
the suit?
2. Whether the suit is maintainable?
3. Whether the plaintiff has acquired right, 
title interest by way of adverse possession?
4.Whether plaintiff is entitled for permanent 
injunction as prayed for?
5.  To  what  relief/reliefs  the  parties  are 
entitled to?

  Decisions and Reasons thereof :
3. The plaintiff as well as the defendant side 

examined  two  witnesses  each.  The  plaintiff 
exhibited one jamabandi copy and one GMC tax 
paying  receipt  in  support  of  his  case.  The 
defendant  side  did  not  file  any  documentary 
evidence. Heard arguments from both the sides.

    Decision on issue no. 1: 
4. The plaintiff is claiming his title over the 

suit land by way of adverse possession and for 
that  matter  he  has  pleaded  that  he  is  in 
possession  of  the  land  continuously, 
uninterruptedly and his possession is hostile. 
The defendants have denied his long and hostile 
possession. From the averments of the plaint I 
find that there is a cause of action for this 
suit.  Issue  no.  1  is  decided  in  the 
affirmative.

    Decision on issue no. 2:
5.Although the defendants contended that the suit 

is not maintainable no reasons are cited in 
support of that contention. This is a civil 
suit declaratory in nature and is very much 
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maintainable in the present form. Issue no. 2 
is decided in the affirmative.

       Decision on issue no. 3:
6. The plaintiff is claiming his right over the 

suit land by virtue of adverse possession. He 
as PW1 deposed in his evidence on affidavit 
that he has been possessing the land since 26-
2-74 fully knowing that late Harmohan Das and 
now the defendants are the owners and that his 
possession ripened into title since 29-2-1986. 
He also deposed that his house is assessed by 
the municipality with hoding no.s  846 and 846 
(A) in ward no. 60. He exhibited one GMC tax 
paying receipt of 1997 as Ext. 2 in support of 
his possession over the land. But he has not 
filed any holding extract or holding assessment 
certificate  to  prove  that  his  holding  is 
assessed  since  1996/97.   From  his  cross 
examination it appears that he has no idea who 
are the legal heirs of late Harmohan Das. He 
stated that he knew that Harmohan Das had two 
sons,  he  has  no  knowledge  as  to  his  other 
heirs.  He  also  admitted  that  he  has  not 
impleaded  the  other  sons  and  daughters  of 
Harmohan Das.

7. PW2 Mahesh Lahkar is a neighbour who deposed 
that the plaintiff has been possessing the suit 
land for the last 38 years. He stated that late 
Harmohan Das is the owner of the suit land and 
it is known to all. From his cross examination 
it appears he has no knowledge about who are 
the  legal  heirs  of  Harmohan  Das.  He  stated 
during  cross  examination  that  he  has  been 
possessing a plot of land near the suit land 
since  1974  but  there  is  no  documentary 
evidence. But it transpires that he also stated 
that he stayed in Silpukhuri  for 20/25 years 
since  1967.  On  one  hand  he  stated  that  he 
purchased his land from Harmohan Das but he has 
no sale deed and later on he stated that he is 
possessing the land. So I find his evidence a 
bit shaky. 

8. DW1 Shrutimala Duara deposed that Harmohan Das 
left behind 4 sons and two daughters including 
her father. She stated that according to her 
knowledge  the  plaintiff  trespassed  into  the 
land in 2005 and he has not vacated the land in 
spite of giving assurances to her father that 
he  will  vacate  the  land.  During  cross 
examination  her  testimony  to  that  effect 
remained intact. The plaintiff side argued that 
there is no pleading of the defendants to the 
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fact that the plaintiff entered into the land 
only in 2005. It is true that the defendant no. 
1 in his written statement did not plead that 
the plaintiff trespassed in 2005. But it is 
also  seen  that  he  took  the  plea  that  the 
plaintiff  stealthily  and  hurriedly  made 
constructions over the suit land. DW1 denied 
that the plaintiff is in possession since 1974 
or 1986. According to her, the nearby houses of 
the suit land are not that old. 

9. DW2 Anoop Muhan Das is a son of late Rai Mohan 
Das. He deposed that his father Raimohan Das 
was one of the four sons of late Harmohan Das. 
His identity as a son of late Raimohan Das is 
not disputed by the plaintiff. he is not made a 
party to the suit. His version is same as DW1. 
However, during his cross examination he stated 
that  he  does  not  know  if  the  plaintiff  is 
occupying the land since 1974. It appears from 
his cross examination, he does not know much 
about the suit land.

10. It is a cardinal principle of law of adverse 
possession that possession consistent with or 
in  recognition  of  the  owner’s  title  is  not 
adverse. To amount to assertion of possession, 
acts of possession or enjoyment must be of an 
unequivocal character and referable only to a 
claim  of  right.  Payment  of  house  tax  or 
electricity bills is not an unequivocal act, as 
would  constitute  an  assertion  of  a  hostile 
intention,  so  as  to  amount  to  adverse 
possession. To make possession adverse, it must 
be  shown  either  that  the  true  owner  had 
knowledge  of  the  adverse  holding  or  the 
possession  was  so  open  and  notorious  as  to 
raise  a presumption  of  notice  to  him.  The 
concept  of  adverse  possession  contemplates  a 
hostile possession i.e. a possession which is 
expressly or impliedly in denial of the title 
of the true owner. Possession to be adverse 
must be possession by a person who does not 
acknowledge the others rights but denies them. 
The principle of law is firmly established that 
person  who  bases  his  title  on  adverse 
possession must show by clear and unequivocal 
evidence that his possession was hostile to the 
real owner and amounted to denial of his title 
to the property claimed. For deciding whether 
the alleged acts of a person constitute adverse 
possession,  the  animus  of  the  person  doing 
those acts is the most crucial factor. Adverse 
possession really means the hostile possession 
which is expressly or impliedly in denial of 
title  of  the  true  owner  and  in  order  to 
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constitute  adverse  possession  the  possession 
proved  must  be  adequate  in  continuity,  in 
publicity and in extent so as to show that it 
is adverse to the true owner. The classical 
requirements of acquisition of title by adverse 
possession are that such possession in denial 
of the true owners title must be peaceful, open 
and continuous. The possession must be open and 
hostile enough to be capable of being known by 
the parties interested in the property, though 
it  is  not  necessary  that  there  should  be 
evidence  of  the  adverse  possessor  actually 
informing the real owner of the formers hostile 
action as held by the  Hon’ble Supreme Court in 
Hemaji  Waghaji  Jat  v.  Bhikhabhai  Khengarbhai 
Harijan  and ors.,(2009) 16 SCC 517. In the 
above  case  the  Supreme  Court  discussed  the 
various earlier decisions like  S.M. Karim v. 
Bibi Sakina, AIR 1964 1254 wherein it was held 
that  adverse  possession  must  be  adequate  in 
continuity, in publicity and extent and a plea 
is required to show when the possession became 
adverse so that a starting point of limitation 
against the party affected can be found. In 
Karnataka  Board  of  Wakf  v.  Govt  of  India, 
(2004) 10 SCC 779 the Supreme Court has held 
that adverse possession is a hostile title in 
denial  of  the  title  of  the  true  owner.  The 
party  claiming  adverse  possession  must  prove 
that his possession is “ nec vi nec clam, nec 
precario”, i.e., peaceful, open continuous. The 
possession  must  start  with  a  wrongful 
dispossession  of the true owner and be actual, 
visible, exclusive, hostile and continued over 
the statutory period.  The Supreme court in 
Hemaji’s case after discussing the principles 
of law of adverse possession held that a person 
who bases his title on adverse possession must 
show by clear and unequivocal evidence that his 
title  was  hostile  to  the  real  owner  and 
amounted  to  denial  of  the  his  title  to  the 
property claimed. 

11. The learned counsel for the defendant argued 
that the plea of adverse possession is to be 
used as a shield and not as a sword. He relied 
upon  the  decision  of  the  Supreme  Court  in 
Chatti  Konati  Rao  and  ors  V.  Palle  Venkata 
Subba  Rao,  (2010)  14  SCC  316 wherein  the 
aforesaid cases were relied upon. In that case 
the Supreme court held that plea of adverse 
possession is not a pure question of law but a 
blended one of fact and law. Therefore a person 
who claims adverse possession should show:
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a)On what date he came into possession
b)What was the nature of possession
c)Whether the factum was known to the other 

party
d)How long his possession has continued
e)His possession was open and undisturbed

A person pleading adverse possession has no 
equities in his favour. Since he is trying 
to defeat the rights of the true owner, it 
is for him to clearly plead and establish 
all facts necessary to establish his case. 
The  plaintiff  side  argued  that  the 
defendants admitted in the written statement 
that  the  possession  of  the  plaintiff  is 
unauthorised and he is a trespasser, so they 
have  admitted  that  his  possession  is 
adverse.  I  do  not  consider  that  mere 
statement  of  calling  the  plaintiff  a 
trespasser  does  not  imply  adverse 
possession.  If  that  is  considered  as  an 
admission of adverse possession then every 
trespasser would be declared as title holder 
by virtue of long possession.

12. Now coming to the instant case, it is seen that 
the  plaintiff  though  pleaded  that  he  is  in 
possession since 1974, he could not prove it. 
He  has  relied  upon  only  one  single  GMC  tax 
paying receipt of 1997. That receipt does not 
prove  his  long,  hostile  and  continuous 
possession over the suit land. Moreover, he has 
not explained how he came to possess the suit 
land and in what manner and how the original 
owner or his legal heirs could not disturb his 
possession. He has not explained since when his 
possession became adverse to the true owner. He 
merely stated that his possession ripended into 
title since 29-2-1986. He though pleaded that 
he paid revenue in his name but the same is not 
proved.  He  testified  that  there  was  a  case 
between  him  and  Harmohan  Das  which  was 
dismissed.  But  this  statement  is  neither 
pleaded nor proved. Further, it appears from 
the testimony of PW1 that he has not made all 
the legal heirs of Harmohan Das party to the 
suit. Even though no issue has been framed on 
the  question  of  non-joinder  of  necessary 
parties, I am of the opinion that for asserting 
adverse possession the presence of all the true 
owners is necessary. The suit land belonged to 
Harmohan Das as per the jamabandi copy, but 
there  are  more  legal  heirs  apart  from  the 
defendants.  Hence  his  claim  of  adverse 
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possession cannot sustain in absence of all the 
legal heirs of Harmohan Das. Considering all 
the above, I hold issue no. 3 in the negative 
against the plaintiff.

    Decision on issue no. 4 & 5:
13. In view of the above discussions I hold that 

the plaintiff is not entitled to any relief of 
permanent injunction as he has not acquired any 
title over the suit land. He is not entitled to 
any  other  reliefs.  Issue  no.  4  and  5  are 
decided accordingly against the plaintiff.

ORDER
14. The  suit  is  dismissed  on  contest  with 

cost. Prepare decree accordingly. Given under 
my hand and seal of the court on 5-4-13. 
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ANNEXURES
PLAINTIFF SIDE
PW1 GOPLAL CH. KALITA
PW2 MAHENDRA LAHKAR

DOCUMENTS
EXT. 1: JAMABANDI COPY
EXT. 2: GMC TAX PAYING RECEIPT
DEFENDANT SIDE
DW1 SHRUTIMALA DUWARA
DW2  ANOOP MOHAN DAS

DOCUMENTS
NONE
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