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HIGH COURT FORM NO. (J) 2.

HEADING OF JUDGMENT IN ORIGINAL SUIT.

IN THE COURT OF MUNSIFF NO. 3 AT GUWAHATI.

DISTRICT-KAMRUP

Title Suit Case No. 103/2010

Present: Naguib Ahmed. A.J.S
M.Sc (Agriculture), LL.B

Munsiff No.3, Kamrup,  
Guwahati.

30th day of April, 2013

Smti. Ira Patowary

W.O: Shri Abani Mohan Patowary

R.O: Kalyanpur,

Mandakini Path,

P.S: Dispur, Guwahati-6.

District: Kamrup, Assam.…………..……………………..…….......: Plaintiff(s)

-Versus-

1. Smti. Maya Das.

W.O: Late Tarannath Das.

R.O: Panbazar,

P.S: Panbazar, Guwhati-1.

District: Kamrup, Assam.

2. Sri. Debasish Das.

S.O: Late Tarannath Das.

R.O: Panbazar,
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P.S: Panbazar, Guwhati-1.

District: Kamrup, Assam.

3. Sri. Debojit Das.

S.O: Late Tarannath Das.

R.O: Panbazar,

P.S: Panbazar, Guwhati-1.

District: Kamrup, Assam.

4. Shri Debadutta Das.

S.O: Late Tarannath Das

R.O: Panbazar,

P.S: Panbazar, Guwhati-1

District: Kamrup, Assam.………………………………….…...: Defendant(s)

                                                              
 This suit coming on for final hearing on 10.04.2013 in the presence of:

T. Sarma
H. Sarma : Advocate for the plaintiff(s).

And

: Advocate for the defendant(s).

And having stood for consideration to this day, the court delivered the 

following Judgment. 

JUDGEMENT

1. Plaintiff’s case:    The plaintiff pleaded that one Tara Nath Das since 

deceased possessed land covered by Dag No. 1191 and 1192 of K.P Patta No. 

96  in  the  Village  of  Japorigog.  He  during  his  life  time  entered  into  an 

agreement for sale of an area measuring 1K 15L covered by Dag No. 1191 of 

K.P.  Patta  No.  96  with  the  plaintiff  vide  agreement  dated  13.03.1981  in 

presence of two attesting witnesses namely Kirendra Kumar Dhar and Sri. 
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Khagendra Nath Kalita. The said land 1K 15L is the suit land. The possession 

of the suit land was handed over to the plaintiff on the day of execution of the 

agreement.  It  was  agreed  upon  that  the  task  of  obtaining  the  necessary 

permission  will  be  on  the  vendor  and  accordingly  the  plaintiff  put  his 

signature  in  the  application  to  be  filed  before  the  Deputy  Commissioner, 

Kamrup.  However,  after  much  time  the  sale  permission  could  not  be 

obtained. The deed of agreement infact provided no time limit for obtaining 

the permission.  After  much time the plaintiff  enquired as regards the sale 

deed by the deceased Tara Nath Das in favour of the plaintiff  and it  was 

found that a Urban land ceiling case was initiated against the deceased in 

respect of the suit land and hence the deceased has no right authority and 

power to sell the suit land following pendency of the land ceiling case on 

21.01.2010. On one occasion, three persons identified themselves as sons of 

Late  Tara  Nath  Das  came  to  the  plaintiff.  They  are  Defendant  No.2, 

Defendant No.3 and Defendant No.4 and added that their mother Smti. Maya 

Das impleaded as Defendant No.1 are the owners of the suit land following 

the death of Tara Nath Das. The defendants asked the plaintiff to quit the suit 

land and to arrange their accommodation some where else.    

2. Plaintiff’s prayer:  The plaintiff has therefore filed the suit praying 

for a decree of:

1. Right,  title  and  interest  of  the  plaintiff  by  way  of  adverse 

possession in the land.

2. Permanent injunction.

3. Cost

4. Relief.

3.   Defendant’s  version  and counter  claim     :  The  defendant  filed  the 

Written-Statement  and  denied  the  claims  of  the  plaintiff.  The  defendants 

pleaded that  the agreement  dated 13.03.1981 is a manufactured document 

created for the purpose of the instant suit. From the agreement itself it can be 

held that the plaintiff occupied the land as the permissive occupier. It may be 

further stated that in the year 1989 the land was low lying and possession 

cannot be delivered on the date of execution of the alleged agreement. The 

plaintiff  illegally  constructed  house  and  got  it  assessed  from the  G.M.C. 

illegally. The defendants claimed that Late Tara Nath Das was the full and 
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absolute owner of the suit land. The plaintiff was put in the possession as 

permissive occupier having no right to raise permanent structure over the suit 

land. After the death of Tara Nath Das the defendants requested the plaintiff 

to vacate the suit land as the same is bona-fide required by the plaintiff their 

own use and occupation. The plaintiff initially agreed to vacate the suit land 

but on the ill advice of some people refused to vacate the suit land. The cause 

of action for the counter claim arose on 02.01.2010 the date of which the 

defendants  requested  the  plaintiff  to  vacate  the  suit  land  and  own  all 

subsequent dates.

4.  Counter claimant’s prayer : The counter claimant prayed for: 

A. Dismissal of the suit with cost.  

B. Counter claim may be decreed in favour of the defendant.

C. Decree for Khas Possession. 

D. Cost of counter claim.

E. Other relief.   

5.  Issues: Upon perusal  of  the  pleadings  the  following  issues  were 

framed by my predecessor-in-office on 18.09.2010. 

1. Whether there is any cause of action for filing the suit?

2. Whether  there  is  any  cause  of  action  for  filing  the  counter-

claim?

3. Whether the suit is barred by limitation?

4. Whether the counter-claim is barred by limitation?

5. Whether  the  plaintiff  acquired  title  by  way  of  adverse 

possession?

6. Whether the plaintiff is a permissive occupier?

7. Whether the defendants are entitled to get Khas permission of 

the suit land?

8. To what relief/ reliefs the parties are entitle to?

6.  Discussions,  Decisions  and  Reasons  thereof: I  have  also  heard 

arguments advanced by both the counsels at length.
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7.  Issue No.5, 6, 7 and 8:  For better appreciation of evidence these 

issues  are  taken  up  for  discussion  together.  Moreover  in  the  present 

circumstances of this case these four issues appear to be the most important 

one  and  hence  taken  up  for  discussion  first.  PW-1  Smti.  Ira  Patowary 

deposed in her cross examination that she knows Tara Nath Das. The suit 

land was of Tara Nath Das. She denied the suggestion that Exhibit-1 was not 

executed by Tara Nath Das and she also denied that Exhibit-1 was a forged 

document. She has not called for the writer of  Exhibit-1 as witness in the 

instant suit. She forget as to when Exhibit-1 was exhibited

8.  PW-1 exhibited the following documents.

Exhibit-1 : Deed of agreement.

Exhibit-2 : G.M.C. receipts.

Exhibit-3 to 8 : Revenue receipts.

Exhibit-9 to 16 : Water supply receipts.

9.   PW-2 Sri  Hari Har Sarma deposed in his cross examination that 

she knows the plaintiff for the last 15 years and has seen the plaintiff over the 

suit  land  since  then.  PW-4  Sri.  Rakesh  Talukdar deposed  in  his  cross 

examination that he has seen the plaintiff over the suit land for the last 30 

years. DW-1 Debasish Das deposed in his cross examination that he does not 

know that in the year 1984-85 Ira Patowary constructed any house over the 

suit  land.  No  documents  were  ever  executed  and  hence  he  cannot  say 

anything about the Exhibit-1. He knows that the plaintiff is only permissive 

occupier  over  the  suit  land.  He has  not  filed  any  proof  to  show that  the 

plaintiff is a permissive occupier. He has doubt over the authenticity of the 

Exhibit-1.     

10.   Now stitching everything on record,  it  seems that  the plaintiff  has 

claimed that they have purchased the suit land from Late Tara Nath Das and 

thereafter they claimed their right, title and interest over the suit land on the 

basis of adverse possession in the suit  land.  Accordingly the claim of the 

plaintiff on the basis of purchase and on the basis of adverse possession are 

contradictory in itself. I have also perused the Exhibit-1 which goes to show 

that  the plaintiff  purchased the  possessory  right  (Dakhal)  from Late Tara 

Nath  Das  on  certain  considerations.  However,  the  plaintiff  failed  to 
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substantiate such deed of agreement by examining any of the witnesses and 

the scriber of the deed. None of such attesting witnesses have been examined 

to establish the existence of such agreement and the consideration as stated in 

such  agreement.  Moreover  the  defendant  through  their  counter-claim 

submitted that the plaintiff are only permissive occupiers in the suit land and 

the plaintiff were asked to vacate the suit land on the bona-fide requirement 

of the same in favour of the defendant. The plaintiff has claimed title over the 

suit land on the basis of sale and adverse possession at the same time there-

by contradicting their own source of their claims over the suit land. Moreover 

as  discussed above the plaintiff  failed to  prove the  Exhibit-1 which they 

claimed to have been executed in their favour by Late Tara Nath Das. Now 

the moot question at the cornerstone, as regards period of limitation is the 

factors attracting applicability of the Doctrine of Adverse Possession.  The 

plaintiff  relied  upon  T.  Anjanappaand Ors. Vs  Somalingappa  and  Anr.  

(2006) 7 SCC 570, wherein amongst others it was held that, The concept of  

adverse possession contemplates a hostile possession i.e. a possession which  

is expressly or impliedly in denial of the title of the true owner. Possession to  

be adverse must be possession by a person who does not acknowledge the  

other's rights but denies them. The principle of law is firmly established that  

a person who bases his title on adverse possession must show by clear and  

unequivocal evidence that his possession was hostile to the real owner and  

amounted to denial of his title to the property claimed. For deciding whether  

the alleged acts of a person constituted adverse possession, the animus of the  

person doing those acts  is  the most  crucial  factor.  Adverse  possession is  

commenced in wrong and is aimed against right. A person is said to hold the  

property  adversely  to  the  real  owner  when  that  person  in  denial  of  the  

owner's right excluded him from the enjoyment of his property. Possession to  

be adverse must be possession by a person who does not acknowledge the  

other's rights but denies them. It is a matter of fundamental principle of law  

that  where  possession  can  be  referred  to  a  lawful  title,  it  will  not  be  

considered to be adverse. ..Adverse possession is that form of possession or  

occupancy of land which is inconsistent with the title of the rightful owner  

and  tends  to  extinguish  that  person's  title.  Possession  is  not  held  to  be  

adverse if it can be referred to a lawful title. The person setting up adverse  

possession  may  have  been  holding  under  the  rightful  Owner's  title  e.g.  
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trustees, guardians, bailiffs or agents. Such persons cannot set up adverse  

possession.  "Adverse  possession"  means  a  hostile  possession  which  is  

expressly or impliedly in denial of title of the true owner. Under Article 65 of  

the Limitation Act,  burden is  on the defendants  to  prove  affirmatively.  A  

person who bases his title on adverse possession must show by clear and  

unequivocal  evidence  i.e.  possession  was  hostile  to  the  real  owner  and  

amounted to a denial of his title to the property claimed. In deciding whether  

the acts, alleged by a person, constitute adverse possession, regard must be  

had to the animus of the person doing those acts which must be ascertained  

from the facts and circumstances of each case. The person who bases his title  

on  adverse  possession,  therefore,  must  show  by  clear  and  unequivocal  

evidence i.e.  possession was hostile to the real owner and amounted to a  

denial  of  his  title  to  the  property  claimed.  Where  possession  could  be  

referred to a lawful title, it will not be considered to be adverse. The reason  

being that a person whose possession can be referred to a lawful title will not  

be permitted to show that his possession was hostile to another's title. One  

who holds possession on behalf of another does not by mere denial of that  

other's title make his possession adverse so as to give himself the benefit of  

the  statute  of  limitation.  Therefore,  a  person  who  enters  into  possession  

having a lawful title, cannot divest another of that title by pretending that he  

had no title at all. An occupation of reality is inconsistent with the right of  

the true owner. Where a person possesses property in a manner in which he  

is not entitled to possess it, and without anything to show that he possesses it  

otherwise than an owner (that is, with the intention of excluding all persons  

from it, including the rightful owner), he is in adverse possession of it. Thus,  

if A is in possession of a field of B's, he is in adverse possession of it unless  

there is something to show that his possession is consistent with recognition  

of B's title. Adverse possession is of two kinds, according as it was adverse  

from  the  beginning,  or  has  become  so  subsequently.  Thus,  if  a  mere  

trespasser takes possession of A's property, and retains it against him, his  

possession is adverse ab initio. But if A grants a lease of land to B, or B  

obtains  possession  of  the  land as  A's  bailiff,  or  guardian,  or  trustee,  his  

possession can only become adverse by some change in his position. Adverse  

possession  not  only  entitled  the  adverse  possessor,  like  every  other  

possessor, to be protected in his possession against all who cannot show a  
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better title,  but also, if  the adverse possessor remains in possession for a  

certain period of time produces the effect either of barring the right of the  

true owner, and thus converting the possessor into the owner, or of depriving  

the true owner of his right of action to recover his property and this although  

the true owner  is  ignorant  of  the adverse  possessor  being in  occupation.  

Adverse possession is that form of possession or occupancy of land which is  

inconsistent with the title of any person to whom the land rightfully belongs  

and tends to extinguish that person's  title,  which provides that  no person  

shall make an entry or distress, or bring an action to recover any land or  

rent, but within twelve years next after the time when the right first accrued,  

and does away with the doctrine of adverse possession, except in the cases  

provided for by Section 15. Possession is not held to be adverse if it can be  

referred to a lawful title. According to Pollock, "In common speech a man is  

said to be in possession of anything of which he has the apparent control or  

from the use of which he has the apparent powers of excluding others". It is  

the basic principle of law of adverse possession that (a) it is the temporary  

and abnormal separation of the property  from the title of  it  when a man  

holds property innocently against all the world but wrongfully against the  

true owner; (b) it is possession inconsistent with the title of the true owner.  

Furthermore it has been discussed that If the defendants are not sure who is  

the  true  owner  the  question  of  their  being  in  hostile  possession  and  the  

question of denying title of the true owner do not arise.

11.  Reliance  is  also  based  upon  Amrendra  Pratap  Singh

Vs Tej Bahadur Prajapati and Ors (2004) 10 SCC 65  where-in amongst 

others it has been held that The nature of the property, the nature of title  

vesting  in  the  rightful  owner,  the  kind  of  possession  which  the  adverse  

possessor  is  exercising,  are  all  relevant  factors  which  enter  into  

consideration  for  attracting  applicability  of  the  Doctrine  of  Adverse  

Possession. The right in the properly ought to be one which is alienable and  

is capable of being acquired by the competitor. Adverse possession operates  

on an alienable right. The right stands alienated by operation of law, for it  

was capable of being alienated voluntarily and is sought to be recognized by  

doctrine of  adverse  possession as having been alienated involuntarily,  by  

default and inaction on the part of the rightful claimant who knows actually  

or constructively of the wrongful acts of the competitor and yet sits idle. Such  
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inaction or default in taking care of one's own rights over property is also  

capable  of  being called a  manner  of  'dealing'  with one's  property  which  

results in extinguishing one's title in property and vesting the same in the  

wrong  doer  in  possession  of  property  and  thus  amounts  to  'transfer  of  

immovable property' in the wider sense assignable in the context of social  

welfare legislation enacted with the object of protecting a weaker section.

12.  In  P.T.  Munichikkanna  Reddy  an  Ors.Vs  Revamma  and  Ors  

(2007) 6 SCC 59  it is held amongst others that,  Adverse possession in one  

sense is based on the theory or presumption that the owner has abandoned  

the property to the adverse possessor on the acquiescence of the owner to the  

hostile acts and claims of  the person in possession.  It  follows that sound 

qualities of a typical adverse possession lie in it being open, continuous and  

hostile. Efficacy of adverse possession law in most jurisdictions depend on  

strong limitation statutes  by operation of  which right  to access  the court  

expires through effluxion of time. As against rights of the paper-owner, in the  

context  of  adverse  possession,  there  evolves  a  set  of  competing rights  in  

favour of the adverse possessor who has, for a long period of time, cared for  

the land, developed it, as against the owner of the property who has ignored  

the property. Modern statutes of limitation operate, as a rule, not only to cut  

off one's right to bring an action for the recovery of property that has been in  

the adverse possession of another for a specified time, but also to vest the  

possessor with title. The intention of such statutes is not to punish one who  

neglects  to  assert  rights,  but  to  protect  those  who  have  maintained  the  

possession of property for the time specified by the statute under claim of  

right or color of title…  It is important to keep in mind while studying the  

American  notion  of  Adverse  Possession,  especially  in  the  backdrop  of  

Limitation  Statutes,  that  the  intention  to  dispossess  cannot  be  given  a  

complete go by. Simple application of Limitation shall not be enough by itself  

for the success of an adverse possession claim. Further-more it has been held 

that  …to  assess  a  claim  of  adverse  possession,  two-pronged  enquiry  is  

required…Application  of  limitation  provision  thereby  jurisprudentially  

"wilful  neglect" element  on  part  of  the  owner  established.  Successful  

application in  this  regard  distances  the  title  of  the  land from the  paper-

owner… Adverse possession must be adequate in continuity, in publicity and  

extent and a plea is required at the least to show when possession becomes  
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adverse so that the starting point of limitation against the party affected can  

be found...

13.  More-over in Konda Lakshmana Bapuji Vs Government of Andhra  

Pradesh and Ors. (2002) 3 SCC 258, it has been held amongst others that the 

question  of  a  person  perfecting  title  by  adverse  possession  is  a  mixed  

question  of  law  and  fact.  The  principle  of  law  in  regard  to  adverse  

possession is  firmly established.  It  is  a well-settled proposition  that  mere  

possession  over  the  land,  however  long  it  may  be,  would  not  ripe  into  

possessory title unless the possessor has 'animus possidendi' to hold the land 

adverse to the title of the true owner. It is true that assertion of title to the  

land in dispute by the possessor would, in an appropriate case, be sufficient  

indication of the animus possidendi to hold averse to the title of the true  

owner. But such an assertion of title must be clear and unequivocal though it  

need not be addressed to the real owner. For reckoning the statutory period  

to perfect  title  by prescription both the possession as well  as the  animus 

possidendi must be shown to exist. Where, however, at the commencement of  

the possession there is no  animus possidendi the period for the purpose of  

reckoning adverse possession will commence from the date when both the  

actual possession and assertion of title by the possessor are shown to exist. 

Under the factual  matrix of the instant case it  has to be determined as to 

whether  the  defendants’  possession  has  become  adverse?  Plea  of  adverse 

possession is not a pure question of law but a blended one of fact and law. 

The plaintiff  has claimed title  over the suit  land on the basis  of sale  and 

adverse possession at the same time there-by contradicting their own source 

of their claims over the suit land. According the plea of the plaintiff fails. 

More-over the written-statement to the counter-claim has been signed by the 

advocate of the plaintiff and the same fact has been deposed by the PW-1 in 

her cross-examination also. Hence in the present circumstances of the case 

and in the absence of anything substantiating the claim of the plaintiff that 

such agreement for sale was infact executed in favour of the plaintiff the pre 

ponderance of probability looms large over the counter claimants’ case that 

the plaintiff  are  only permissive  occupier  over  the suit  land.  The plea of 

adverse possession doesn’t sustain.
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 Accordingly it can be held that the plaintiff  is only the permissive 

occupier in the suit-land and the counter-claimants are entitled to get khas 

possession of the suit-land.

 The issues are accordingly decided and go against the plaintiff.

14.  Issue No. 1, 2, 3 and 4: For proper adjudication of the case these four 

issues  can  be  taken  up  for  discussion  together.  Under  the  present 

circumstances of the case and on the basis of the decisions arrived at the 

previous issues it  is  redundant to discuss further  on these two issues.  On 

perusal of the pleadings and on appreciating the evidence on record and other 

documents,  it  is  evident  that  the  suit  along  with  the  counter-claim  is 

maintainable. Moreover it reveals that there is cause of action of the suit and 

the counter-claim as the pleadings contain the fact constituting the cause of 

action. Under the present circumstances of the case and on the basis of the 

decisions arrived at the previous issues it is redundant to discuss further on 

the issue of the case being hit by law of limitations. For the ends of justice 

substantive  issues  must  overtake  the  technical  aspects  of  any proceeding. 

Improper valuation, improper court-fee and issue of limitation cannot go to 

determine the substantive merit of any case.

 Accordingly these issues are decided. 

15. ORDER

 In  the  conclusion  the  suit  is  dismissed  and  the  counter-claim  is 

decreed on contest with cost.

 The counter-claimant is entitled for Khas possession of the suit-land.

 Prepare decree accordingly. 

   Given under my hand and seal of this court on  30th day of April,  

2013.

Naguib Ahmed
Munsiff No. 3, Kamrup,

Guwahati.
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APPENDIX

Plaintiff’s Witnesses

1. PW-1: Smti. Ira Patowary.
Exhibit-1 : Deed of agreement.
Exhibit-2 : G.M.C. receipts.
Exhibit-3 to 8 : Revenue receipts.
Exhibit-9 to 16 : Water supply receipts.

2. PW-2: Sri  Hari Har Sarma.

3. PW-4: Sri. Rakesh Talukdar.

Defendant’s Witnesses

1.  DW-1: Debasish Das. 

Case Laws Discussed

1. T. Anjanappaand Ors. Vs Somalingappa and Anr. (2006) 7 SCC 570.

2. Amrendra Pratap Singh Vs Tej Bahadur Prajapati and Ors (2004) 10 SCC 65.

3. P.T. Munichikkanna Reddy an Ors.Vs Revamma and Ors  (2007) 6 SCC 59.

4. Konda Lakshmana Bapuji Vs Government of Andhra Pradesh and Ors. (2002) 3 
SCC 258.

Naguib Ahmed
Munsiff No. 3, Kamrup,

Guwahati.
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