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     Assam Schedule VII, Form No. 132                                      

                                     HIGH COURT FORM No. (J) 2

                         HEADING OF JUDGMENT IN ORIGINAL SUIT.    

                  IN THE COURT OF MUNSIFF NO 4. AT GUWAHATI. 

                                         DISTRICT- KAMRUP      

                                      Title Suit Case No. 153/2010

 Present:                                                                             Nabajit Bhatta. AJS.  
                                                                                                       MA. LL.B.
                                                                                                 Munsiff  No 4, Kamrup

                                                                                                   Guwahati.
29th day of April, 2013

Manuwar Begum.                                                            .................... plaintiff. 

-Vs-

Julhash Matbar and Others.                                                 ...........  Defendants.

The suit  is coming for final  hearing  on  26.03.2013 and 22.04.2013 in the 
presence of:

Mr. K. Das.                                                      :Advocate for plaintiff. 

Mr.K. Bhatta.                                                           : Advocate for Defendant.

               and having stood for, consideration to this day, the court delivered the 
following Judgment.

JUDGMENT

  (A suit for cancellation of Sale Deed, declaration of right, title, interest and for 
mandatory injunction.)

1. The plaintiff’s Case is that her father Late Abdul Malek, the original owner 
of the suit land had two wives. She is the only child of the first wife. The second 
wife Noor Jahan Begum (defendant No.2) remarried during the lifetime of Late 
Abdul Malek, and hence lost the right to inherit his property. Abdul Malek died 
in the year 1967. Since then the plaintiff and her mother, the first wife of Late 
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Abdul Malek were the legal heirs to him. The plaintiff’s mother expired in the 
year 1989 and so now she is the sole legal heir to Late Abdul Malek. Defendant 
No. 1 Julhash Matbar is defendent No.2’s brother. 

2.  Late Abdul Malek was the recorded pattadar of the land measuring 1 katha 
13 lecha covered by Annual  Patta No.79 Dag no.370 and land measuring 2 
bigha 2 katha 9 lecha covered by K.P.Patta No.66 Dag No. 366, both of village 
Chamata Pathar of Mouja Sonapur, referred as Schedule –A and B respectively. 
After his death the said land was inherited by the plaintiff and her  mother, Noor 
Neha, the first wife of Late Abdul Malek.

3. Ever after  re-marriage of  defendant  No.2,  the plaintiff  maintained good 
relation with defendant No 2 and her brother Defendant No.1. The plaintiff was 
married  at  Hoogly,  West  Bengal  and  became  unable  to  look  after  the  suit 
property. She entrusted defendant No.1 to look after the said property with a 
condition that, he would vacate the same as and when required by the plaintiff.

4. The plaintiff received a Government Notice in the month of April/May, 
2008  as  to  the  effect  that  the  said  Schedule  –A  land  was  acquired  by 
government  for  purpose  of  widening  of  N.H-37.  She  was  also  directed  to 
receive the compensation amount. On appearing before the competent authority 
she  suddenly  come  to  know  that  the  defendant  No.1  too  claimed  the 
compensation  amount.  Since  two  parties  are  claiming  the  compensation  for 
same  piece  of  land  they  were  directed  to  establish  their  right  and  interest 
through competent Civil Court. 

5. The  defendant  No.1  produced  a  Sale  Deed  bearing  No.5735/68  dated 
20.06.1968 before the Sub-divisional Magistrate (Sadar), Kamrup (Metro). The 
Sale Deed was allegedly executed by one Samsul Huda ( Defendant No 3)  of 
Chamta Pathar in favour of defendant No.1 for the Schedule – A and Schedule - 
B land on behalf of the plaintiff, showing himself as her guardian and maternal 
uncle.  This Sale Deed described as Schedule-  C is alleged to be forged and 
fraudulent Document.

6. Plaintiff’s prayer:  

The plaintiff therefore prayed for a decree for:

i) Cancellation of Sale deed (Schedule – C ).

ii)  Decree for  declaration of  right,  title  and interest  of  the plaintiff  over  the 
Schedule – A land which existed prior to acquisition and also over the Schedule 
– B land. 
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iii) Recovery of possession over the Schedule – B land. 

iv) Issuance of precept for necessary correction in land records.

v) Permanent injunction.

vi) Cost of the suit and 

vii) Other reliefs.

7. The defendant No.s 1 and 2 submitted their joint written statement along 
with counter-claim and contested the suit. The suit against the defendant No 3 
was  proceeded ex- parte. The defendant No 2 & 3  took the pleas that the suit is  
bad for non-joinder of necessary parties,  it is barred by limitation and is not 
properly valued. The defendants stated that defendant No.1 purchased the suit 
land vide Sale Deed bearing No.5735/68 dated 20.06.1968 from Md. Samsul 
Huda,  the  guardian  of  plaintiff,  who  was  minor  at  the  relevant  time.  The 
defendant No.1 is in possession of the suit land since then.

8. In their counter claim the defendant No.s 1 and 2 stated that the present 
suit is filed by an unauthorised person Md. Seconder Ali by misrepresentation. 
The defendants  stated that  the defendant No 1 is the actual owner of the suit 
land. They also stated that the suit land was mutated in the name of defendant 
No 1  on  08.06.1977  and  he  has  been  paying  land  revenue  to  the  suit  land 
regularly. 

9. The defendants in their counter claim prayed for:

i)   Decree  for  declaration  of  right,  title  and  interest  and  confirmation  of 
possession of the defendant No.1 over the Schedule – B land.

ii)  Declaring  entitlement  of  counter  claimant  No  1  to  any  compensation 
regarding Schedule – A land.

iii) Permanent injunction.

iv) Cost of the suit and

v) Other reliefs. 

10.  The plaintiff  has denied the counter claim. And stated that the Sale Deed 
5735/68  dated  20.06.1968  was  executed  fraudulently  by  Samsul  Huda  in 
collusion of the Defendant No 1 and the defendant No1 is not entitled to the 
right, title, interest over the suit land  on basis of the fraudulent Deed.
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11. ISSUES:  

      Upon determination of the rival pleadings the following issues are formed by 
my predecessor in office on 06.01.2011:

1. Whether the suit is maintainable in law and facts?

2. Whether the suit is barred by law of limitation?

3. Whether  the  suit  is  hit  by  the  principles  of  waiver,  estoppels  and 
acquiescence?

4. Whether the suit is liable to be dismissed with cost u/s. 35(A) of the CPC?

5. Whether the plaintiff is entitled to get relief as prayed for?

6. To what other relief/ reliefs the parties are entitled for?

7.  Whether the defendants have right, title and interest over the Schedule – B 
land?

8. Whether the defendants are entitled to any compensation amount in respect 
of Schedule – A land?

9.  Whether the defendants are entitled to the decree as prayed for?

12. In  order  to  prove  the  case  of  the  plaintiff  has  examined  3  witnesses 
including her. Defendant  has  also examined 3 witnesses. Heard argument from 
both sides.

          My decision on the aforesaid point is as follows.

 DISCUSSIONS, DECISIONS, AND REASONS THERE OF:

 ISSUE NO 1: Whether the suit is maintainable in law and facts?

13. The  defendant stated in Written Statement  that the suit is not maintainable 
as  the  suit  is  not  filed  by  the  plaintiff   Manuwar  Begum,  but  filed  by  one 
Seconder  Ali  and  the  alleged  Seconder  Ali  is  not  the  authorised  Power  Of 
Attorney holder to file  the suit.  The plaintiff  stated that  Seconder Ali  is  the 
authorised power of Attorney Holder to file the suit.  From the evidence the 
plaintiff has proved her statement.

     However the defendant failed to lead any evidence in this regard.
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  DECISION: The issue is affirmative and in favour of the plaintiff.

  ISSUE No 2: Whether the suit is barred by law of limitation?

14.  The plaintiff has filed the suit on 08.04.2010.  The defendant stated in 
Written Statement that the suit is barred by the law of limitation. On other hand 
the plaintiff stated that the plaintiff did not know about the sale deed no 6735/68 
dated 20.06.1968 prior 27.05.2009.  The plaintiff came to the knowledge of the 
sale deed on 27.05.2009 when it was furnished to the plaintiff by the public 
Information Officer  of  the office  of  D.C,  Kamrup (Metro).  The suit  is  filed 
within  the  period  of  limitation  for  cancellation  of  the  Sale  Deed  Dated 
20.06.1968. Further no evidence has been led by the defendants to prove in this 
regard.

     DECISION  : The issue is affirmative and in favour of the plaintiff.

  ISSUE NO 3: Whether the suit is hit by the principles of waiver, estoppels 
and acquiescence?

15.  The  defendant  stated  that  the  suit  is  hit  by  the  principle  of  waiver, 
estoppels and acquiescence.  However the defendant failed to lead any evidence 
in this regard.

    DECISION  : The issue is affirmative and in favour of the plaintiff.

Issue  No  7-Whether  the  defendants  have  right,  title  and  interest  over  the 
Schedule – B land?

                                                And
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 Issue No- 8- Whether the defendants are entitled to any compensation amount 
in respect of Schedule – A land?

16.  For convenience of discussion both the issues are taken together earlier 
before deciding other issues.

PW 1 Manuwara Begum in her examination in chief on affidavit stated that 
she is the daughter of Late Abdul Malik who was the lawful owner and recorded 
pattadar of a plot of land measuring 1 katha 13 lechas covered by A.P. No 79 
and Dag No 370 of village Chamatapathar under Sonapur Mouja herein after 
refered to as schedule A land. Late Abdul Malik was also a recorded pattadar of 
another plot of land measuring 2 bighas 2 kathas 9 lechas covered by K.P. No 
66 and Dag No 366 of village Chamatapathar under Sonapur Mouja herein after 
referred to as schedule B land. The PW 1 further stated that on the death of her 
father in 1967 she and her mother late Noor Neha inherited the schedule A and 
B land and they become the owners of the schedule land by way of inheritance.

The PW 1 further stated that after death of her mother in 1989 schedule 
land devolved on her and she become the owner of it. The PW 1 further stated 
that due to illiteracy, ignorance and poverty they did not apply for mutation for 
inclusion of their name in record of rights. She further stated that defendant No 
2 who was second wife of late Abdul Malek, lost her right to inherit over the 
Schedule land as and when she was remarried with Asaruddin Ali during the 
lifetime of Md. Abdul Malik. PW1 further deposed that the schedule A land was 
acquired by the government for the purpose of widening the NH -37 and in this 
regard one notice was served upon her in the month of April/May 2008, by the 
competent authority of the Kamrup District informing about the acquisition vide 
notice No . KRA -51/2005. She further stated that by this notice she was asked 
to  deliver  the  possession  of  schedule-A  land  and  also  to  receive  the 
compensation amount by submitting the relevant document. She further deposed 
that  on  receipt  of  the  notice  she  submitted  relevant  document  before  the 
competent authority and there she came to know that defendant No 1 have also 
submitted some documents claiming the compensation for the schedule A land. 

The PW 1 further stated that she applied before the Deputy Commissioner 
Kamrup  under  Right  to  Information  Act  for  furnishing  her  the  documents 
submitted by the defendant No 1 claiming the compensation amount. On receipt 
of  the  document  she  came  to  know  that  a  sale  deed  dated  20/6/1968  was 
executed by defendant no 3, Samsul Huda in favour of the defendant no 1 for 
the  schedule  A  and  Schedule  B  land,  on  her  behalf  by  showing  to  be  her 
guardian and maternal uncle. PW 1 further stated that she was totally unaware 
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of the execution of said sale deed and as she was minor at that time i.e. 1968. 
She further stated that at that relevant time her mother was alive and she was her 
natural guardian. She further stated that at the relevant time her mother Noor 
Neha Begum was being alive, she alone was not the owner of the schedule-A 
and B land. She further stated that said sale deed is a forged and fraudulent 
document.

17.  On support of her claim PW 1 exhibited certified copy of draft Jamabandi 
in respect of schedule A land as Ext. 1, certified copy of Chitha of schedule B 
land as Ext. 2 . From careful examination of the document it appears that both 
the plots of land are being recorded in the name of Abdul Malek. The PW1 also 
exhibited death certificate of her mother Noor Neha Begum marked as Ext. 6. 
The defendants raised objection against the admissibility of the  Ext 6, the death 
certificate of Niharjan Begum issued by sub Registrar Birth and Death, Arandi 
Gram  Panchayat  and  Ext  7,  are  series  documents  obtained  from  Public 
Information officer of the office of Deputy Commissioner, Kamrup. 

18.  “According to section 64 of the Indian Evidence Act 1872 the contents of 
document must be proved by primary except in cases provided there in the Act. 
And as per Section 79 of the Act the court shall presume to be genuine every 
document purporting to be a certificate, certified copy or other document, which 
is by law declared to be admissible as evidence of any particular fact and which 
purports to be duly certified by any officer. From the careful  scrutiny of the 
Ext. 6 the Death certificate it appears that it is issued by  Sub Registrar Birth and 
Death, Arandi Gram Panchayat bearing seal and signature of issuing authority. 
From the perusal of the document it appears that the authority had  issued the 
document U/S 12/17 of the registration of Births and Death Act 1969 and under 
Rule 9 of West Bengal Registration of Births and Deaths Rule 2000. And as 
such the Death certificate  is ‘omnia  proesumuntur  rite  asse  acta’.  The death 
certificate is admitted and taken on record and same can be acted upon. So far as 
the Ext 7 series is concerned, some of these are admitted by the defendants and 
the defendants have also exhibited the sale deed etc; therefore these documents 
can be admissible as secondary evidence.

19. PW 1 during her cross-examination stated that Defendant no. 3 Chamsul 
Huda was a  resident  of  Calcutta  and she called  him as  maternal  uncle.  She 
further deposed that defendant no 3 has two sons and one of them resides in 
Guwahati. She further stated that defendant no 1 and 2 has been possessing over 
the suit lands. PW1 further stated that defendant no 3 fraudulently executed the 
Sale Deed marked as Ext. 1 in the 1968. From these part of the statement of the 
PW 1 about her ignorance about the PW 3 is unworthy of credit.
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PW  1  further  stated  that  defendant  no  3  was  died  3  years  ago  and 
contradicting her own statement she again deposed that defendant no 3 was died 
10/12 years ago. She further stated that she earlier instituted a suit in Calcutta in 
respect  of  the  alleged forged  sale  deed  Ext.  1  against  defendant  no.3.   She 
further stated that she does not know the outcome of the said suit. She further 
deposed that she never paid any revenue in respect of the suit land.

PW 1 during cross further stated that the suit land along with house thereon 
is under possession of the defendants.

PW 2  Md Haidar Ali in his examination in chief on affidavit supported the 
version of the PW1 in the same line. During cross examination he stated that the 
suit land is recorded in the name of defendant in the record of rights by means 
of cheating. He further deposed that the defendants had been possessed the suit 
land after the death of Abdul Malek with consent of the plaintiff. He further 
deposed that a portion of suit land measuring 1 Katha 3 Lechas covered by Dag 
No. 370, have been taken under acquisition by Government.

PW  3  Sekendar  Ali  during  his  cross  examination  deposed  that  Abdul 
Malek was died in 1967 and during that period the plaintiff was aged about 8/9 
years.  He  further  stated  that  after  death  of  Abdul  Malek  plaintiff  went  to 
Calcutta  and  got  marriage  there.  He  further  deposed  that  the  mother  of  the 
plaintiff was died in 1989 in Calcutta. He further deposed that the defendant no 
1 has  been paying land revenue in  respect  of  the  suit  land up to  2008 and 
thereafter  he  has  been  paying  the  land  revenue.  He  also  deposed  that  the 
defendant No 1 has been possessing the suit land since 2 / 1 year before the 
death of the Abdul Malek; accordingly they have been continuously possessing 
the suit land by constructing house thereon.

20. The DW 1 Md. Julhash Matbar in his examination in chief on affidavit 
stated that the alleged Sale Deed vide no 5735/68 was executed on 20/6/1968 
and same is 40 years old. He deposed that  the Sale Deed should have been 
challenged  by  the  plaintiff  within  three  years  after  she  attains  her  age  of 
majority. DW 1 further stated that the plaintiff herself  knew about the execution 
of the said Sale Deed by Samsul Huda and the plaintiff had seen him taking 
consideration. He further stated that the plaintiff did not pay any land revenue 
for the last 40 years in respect of the suit land and her conduct is sufficient to 
show that she had no objection to the sale of the suit land to him. He further 
stated that he has been possessing the suit land on the strength of the sale deed 
No 5735/1968 dated 20/6/1968 and his mutation over the suit land.
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In support of the counter claim the DW 1 has exhibited the registered Sale 
Deed No 5735/1968 dated 20/6/1968 as Ext.  Ka,  and he also claimed to be 
present  at  the  time  of  execution  of  Sale  Deed  and  saw  the  executants  and 
witnesses signing thereon. He further identified the signature of the executants 
which were marked as Ext Ka (1), (2) and (3) to be signatures of Samsul Huda 
and Ext Ka (4)  as thumb impression of Samsul  Huda.  DW 1 also exhibited 
certified copy of Jamabandi and Chitha Book in respect of the suit land bearing 
Patta No. 79 and 66 marked as Ext. Kha and Ga respectively. The DW 1 also 
exhibited land revenue paying receipt in respect of the suit land marked as Ext. 
Gha (i) to Gha (XIII). From careful scrutiny of the documents it appears that the 
suit land was mutated in the name of Julhash  by correcting the name of Abdul 
Malek on the strength of mutation order dated 8/6/77 passed by Circle Officer.

21. In support of their argument the defendant placed reliance upon citations

i)  AIR 2007 Gau 128 Smti Suniti Rani Nath V Pabitra Kumar Nath where in it  
was held that validity of challenging by seller defendant on grounds that sale 
deed does not confine to property covered by agreement of sale and its content 
were not read over to him and it was vitiated by fraud pleadings of defendant 
did not however disclose necessary particulars with specification to establish 
fraud- ground of not reading over contents of sale deed would not vitiate sale 
deed...

ii)  (2000)3 GLR 389 Laisangbam Bimol V Konsam Babulen Singh where in it 
was  held  that   under  section  90  of  Evidence  Act  –where  any  document 
purporting proved to be thirty years old , is produced from any custody which 
the court in particular case considers proper the court may presume the signature 
and  every  other  part  of  such  documents,  which  purports  to  be  in  the  hand 
writing of particular person, is in that person’s hand writing, and, in the case of 
a document executed and attested, that it was duly executed and attested by the 
persons by whom it purports to be executed and attested.

From the careful examination of evidence on record it transpires that the 
existence of the sale deed and execution thereof have been admitted by both the 
parties. 

            From the aforesaid discussion it appears that the suit land was originally  
recorded in the name of Abdul Malek. The Abdul Malek was died in the year 
1967 and thereafter the plaintiff did not apply for mutation of the said suit land 
in her name or in the name of her mother. From the evidence on record it also 
reveals that a registered sale Deed No 5735/1968 dated 20/6/1968 as Ext. Ka 
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was executed in respect of the suit  land by defendant no 3 Samsul Huda on 
behalf of the  plaintiff  when she was minor and therefore on the basis of the 
sale deed the suit land was mutated in the name of defendant no 1 viz. Julhash 
Matbar. It also proved that the defendants have been possessing and occupying 
the  suit  land  by  constructing  house  thereon,  and  paying  the  land  revenue 
regularly  up  to  date.  From  the  deposition  of  PW1  as  stated  on  her  cross 
examination  held on 13/9/2011, it reveals that the defendant no 3 Samsul Huda 
was died 3 to 4 years ago. On supposition of truth of this part of the statement it 
reveals that the defendant no 3 was died before institution of the suit. From her 
deposition it also reveals that she instituted a suit for cancellation of the Sale 
deed at  Sri  Rampur,  Calcutta  against  the defendant  no 3 viz.  Samsul  Huda. 
From this part of the statement it transpires that the plaintiff had knowledge of 
the sale deed much before the institution of this present suit. As such it appears 
that  the  plaintiff  has  been  concealing  some  material  facts  regarding  the 
execution of the alleged sale deed. The plaintiff has not come with clean hand. 
More ever the suit land has been recorded in the name of defendant No 1 in the 
record of  rights.  The Schedule A land is  a  Annual  Patta  Land and is  under 
possession  of  the  defendants  prior  to  the  acquisition  of  said  land  by  the 
Government  for  widening  of  NH  No  37.  Under  such  circumstances  the 
defendants have the only right to claim the compensation on the basis of title 
and possessory right.

In the view of aforesaid discussion the preponderance of probability leans 
towards the defendant’s side. Therefore it is held that the plaintiff has no right 
title and interest over the suit land and further held that defendants are entitled 
to the right title interest over the suit land described in the Schedule A and B 
land. The defendants are also entitled to the compensation amount in respect of 
the schedule A land.

DECISION:  The  issue  no  7  and  8  is  decided  in  positive  in  favour  of  the 
defendants.

ISSUE NO.4:   Whether the suit is liable to dismissed with cost u/s 35 (A) of   
CPC?

22. In view of the aforesaid discussion made in issue no 7 and 8 it transpires 
that the plaintiff is the daughter of the Abdul Malek who had an interest over the 
suit land. Though she is not entitled to the right title interest of the suit land on 
the  basis  of  the  materials  on  records  but  I  do  not  feel  it  proper  to  impose 
compensatory cost on her u/s 35 A CPC on the event of dismissal of the suit.  
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DECISION: The issue is decided in negative.

ISSUE 5: Whether the plaintiff is entitled to get relief as prayed for?

And 

ISSUE No. 6 To what other relief/ reliefs the parties are entitled for?

23.  In view of aforesaid discussion more particularly in issue no 7 and 8 it is 
held that plaintiff is not entitled to any relief as prayed for in the plaint.

ISSUE NO- 9- Whether the defendants are entitled to decree as prayed for?

24.  In view of aforesaid discussion it is held that the defendants have right 
title  and  interest  over  the  Schedule  A  land  measuring  1  Katha  13  Lechas 
covered by Dag No 370 of AP no 79 of Village Chamata Pathar, Mouja Sonapur 
in the District of Kamrup, Assam and schedule B land measuring 2 Bighas 2 
Kathas 9 Lechas  covered by Dag No 366 of KP no 66 of  Village Chamata 
Pathar, Mouja Sonapur in the District of Kamrup, Assam. As the defendants are 
in possession over the schedule A land prior to the acquisition of the said land 
by the competent authority for the purpose of widening of NH 37, he is entitled 
to get the compensation as prayed for.

DECISION: Hence this issue is decided in positive in favour of the defendant.

                                   ORDER
                The plaintiff’s suit is dismissed on contest with cost.

 The  counter  claim of  the  defendants  is  allowed  on  contest  with  cost.  The 
defendant No 1 is entitled the decree for declaration of right, title, interest and 
confirmation of possession of him over the Schedule land –B and entitlement of 
compensation in respect of Schedule land –A. 

           Prepare the decree accordingly.

           Given under my hand and  seal of this court on this day of 29 th  April, 
2013.
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                                                                                                        Nabajit  Bhatta

                                                                                                 Munsiff NO 4, Kamrup

                                                                                                          Guwahati
 

    APPENDIX

Exhibit Of the Plaintiff

Exhibit-1: Certified copy of Draft  Jamabandi.

Exhibit-2: Certified copy of the Chitha.

Exhibit-3: the Notice issued by the competent Authority.

Exhibit-4: the General Power of Attorney dated 12-05-2008.

 Exhibit-5: Affidavit dated 28-04-2008.

 Exhibit-6: Death certificate of plaintiff’s mother.

 Exhibit-7: Copies of various Documents supplied by the Public Information 
Officer through R.T.I.

Exhibit 8: the certified copy of the order passed by the SDO kamrup.

Exhibits of the Defendants.
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 Exhibit- Ka: the certified copy of the registered Sale Deed No 5735/1968 dated 
20/6/1968

 Exhibit-. Kha :  is the cer Exhibit-.  Ga tified copy of the Jamabandi.

 Exhibit-.  Ga :  is the certified copy of the Cithabook.

Exhibit-.  Gha (i) to Gha xiii) is the revenue paying receipts.

Exhibit-.  Unga : is the acknowledgement regarding the execution of the sale 
deed 5735/1968 and handing over the possession of the land to Julhash Matbar..

WITNESSES

Plaintiff witness

PW  1: Sri Monuwara Begum.

PW-2 : Md. Haidar Ali.

PW-3: Md. Sekendar Ali.

Defendant witnesses

DW 1: Md Julhash Matbar.

DW2:  Md Ali Akbar.

DW3: Md Abdul Hashim.
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