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HIGH COURT FORM NO. (J) 2.

HEADING OF JUDGMENT IN ORIGINAL SUIT.

IN THE COURT OF MUNSIFF NO. 3 AT GUWAHATI.

DISTRICT-KAMRUP

Title Suit Case No. 233/2006

Present: Naguib Ahmed. A.J.S
M.Sc (Agriculture), LL.B

Munsiff No.3, Kamrup,  
Guwahati.

29th day of April, 2013

Sri. Rabindra Nath Kalita

S.O: Sri. Bhabendra Nath Kalita,

R.O: Vill. Helona, 

P.S: Patacharkuchi,

District: Kamrup Assam.……………………………..…….......: Plaintiff(s)

-Versus-

Sri. Aseem Kumar Choudhury,

S.O: Late Tarun Chandra Choudhury,

R.O: Lower Mowprem, Sabita Bhawan,

P.O:  Shillong

P.S: Shillong.

State: Meghalaya………..…………………………………….…...: Defendant(s)

1. Sri Gunuwa Mazi,

S.O: Late Ganesh Mazi,

C.O: Gopal Krishna Tea Estate

P.O: Neli
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P.S: Neli, 

District: Morigaon, Assam.

2. Smti Maina Mazi,

S.O: Late Ganesh Mazi,

C.O: Sri Gunuwa Mazi,

P.S:  Nelli

District: Morigaon, Assam…….……..….……...…: Proforma Defendant(s)

                                                              
 This suit coming on for final hearing on 09.04.2013 in the presence of:

None : Advocate for the plaintiff(s).

And

N. Rahman : Advocate for the defendant(s).

And having stood for consideration to this day, the court delivered the 

Following Judgment. 

JUDGEMENT

1. Plaintiff’s  case: The  plaintiff  pleaded  that  he  filed  the  suit  for 

declaration  of  right,  title  and  interest  and  for  permanent  injunction.  The 

plaintiff Sri. Rabindra Nath Kalita has instituted this suit against defendant 

Sri. Aseem Kumar Choudhury and proforma defendant Sri Gunuwa Mazi and 

Smti. Maina mazi for declaration of right, title and interest  over the suit land 

i.e., a plot of land measuring 1K 10L covered by Dag No. 317 and Patta No. 

88 situated at village Borsajai under Mouza Beltola, P.S. Basistha Kamrup 

more properly described in the schedule annexed to the plaint. The plaintiff’s 

case is that Smti Phulmati Mazi was the owner of plot of land covered by 

Dag  No.  317,  443,  497,  503  and  573  measuring  20B  4K  2L  in  village 

Borsojai,  Mouza  Beltola.  That  on  demise  of  Lakshi  Mazi,  the  property 

devolved  on  her  son  Sri  Gunuwa  Mazi  and  daughter  Maina  Mazi.  That 

plaintiff vide sale deed no. 1749/2003 purchased her schedule land from Sri 

Gunuwa Mazi  & Smti  Maina Mazi  who are Proforma Defendant  No.1 & 
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Proforma Defendant No.2. Since then the plaintiff is in possession of the suit 

land. The plaintiff has obtained mutation certificate in respect of the schedule 

land.  That  on  21.03.2006,  defendant  accompanied  by some other  persons 

trespassed into the suit land & tried to occupy it by constructing a house. The 

plaintiff thereafter along with other co-pattadars drew a proceeding U/S 145 

of C.P.C. before learned District Magistrate, Kamrup. Therein, a police report 

was submitted stating that plaintiff in the actual owner of the suit land and 

that the plaintiff had purchased the land from the original pattadar.

2.  The  plaintiff  further  states  that  one  Mr.  Dhananjay  Singh 

fraudulently, executed a power of attorney in his favour from Gunuwa Mazi 

by which he sold land measuring 6B 1K covered by Dag No. 317 of K.P 

Patta  No.88  in  favour  of  Pragjyoti  Housing  Co-operative  Society  Ltd. 

Rukmini  Nagar,  Guwahati  vide  Deed  no.  3022/87 dated  08.12.1987.  The 

society sold a plot of land measuring 2K 10L out of 6B 1K in favour of the 

defendant. 

3.  That proforma defendants thereafter filed a suit vide T.S. Case No. 

250/99 for cancellation of the sale deed of the defendant and also some other 

deeds  found  executed  by  Dhananjay  Singh.   Proforma  Defendant  filed 

another case T.S. 40/2000 against Sri Dhananjay Singh for cancellation of 

power  of  attorney,  declaration  of  right,  title  and  interest  and  permanent 

injunction. The T.S. 40/2000 was decreed in favour of the plaintiff  which 

could not be adequately executed, aggrieved, the proforma defendants filed 

W.P. CC) No. 6687/2001 before Hon’ble Gauhati High Court, who passed 

judgement  in  favour  of  petitioner  and  directed  the  settlement  officer  to 

dispose of the application filed by the petitioner as per judgement in T.S. 

40/2000. Accordingly, the names of defendants were substituted by name of 

plaintiff in the land records.

4.  The plaintiff states that at the time where the P.O.A. was being made, 

the proforma defendants were minor, and as such the P.O.A. is enforceable. 

That the plaintiff has acquired the title in the suit land by being a bonafide 

purchaser of the suit land for valuable consideration and from the rightful 

owners.  
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5.   Defendant’s version     and Counter-claim  :  In the suit, the defendant 

appeared  and  contested  the  suit  by  filling  written-statement  and  counter-

claim.  He  has  contested  the  suit  on  the  ground  that  the  suit  is  not 

maintainable,  the  relief  claimed  in  the  suit  is  barred  by  Res-judicata  and 

constructive Res-judicata in view of previously instituted suits i.e., T.S. No. 

250/99,  T.S.  40/2000.  The  defendants  filed  the  Written-Statement  and 

pleaded that the title deeds of the answering defendant have been perfected 

by the withdrawal of the above referred T.S. No. 250/99 by the Proforma 

Defendant  No.1 & Proforma  Defendant  No.2 i.e.  Sri.  Gunuwa Mazi  and 

Smt.  Moina  Mazi.  The  suit  is  not  maintainable  as  the  plaintiff  has  not 

challenged the title  of  the answering defendant  derived out  of  Sale  Deed 

bearing Deed No. 494/88 dated 29.02.1988, which comprises of 2 Katha 10 

Lechas  of  land.  The  suit  is  bad  for  non-joinder  of  proper  and  necessary 

parties.  The plaintiff has not impleaded the legal heirs of Late Dhananjoy 

Singh  and  Sri  Golap  Barua  in  the  suit,  nor  the  plaintiff  has  impleaded 

Pragjyoti Housing Co-operative Society in this suit, although the case of the 

plaintiff is based on the challenges to the various deeds and writings executed 

and registered by the said named persons. The suit land is not identifiable, 

and as such, any decree that may be passed by this Hon’ble Court in the suit 

filed by the plaintiff would be un-executable. The answering defendant has 

perfected his right, title and interest over the suit land by virtue of his title 

deeds.  The answering defendant  has perfected his  right,  title,  interest  and 

possession over the suit land in adverse interest to the Proforma Defendant 

No.1 and Proforma Defendant No.2 for more than 12 years of continuous and 

hostile possession until 03.06.2006. By executing registered Deed No. 183/87 

dated  28.01.1987  before  the  Sub-Registry,  Guwahati,  the  Proforma 

Defendant No.1 and Proforma Defendant No.2 i.e.,  Sri Gunuwa Mazi and 

Smti Moina Mazi had nominated appointed constituted one Dhananjoy Singh 

(since deceased), as their Attorney, inter-alia, containing power to sell their 

land. On the strength of the said power of attorney bearing deed No. 183/87 

dated 28.01.1987, the above named Sri Gunuwa Mazi and Smti Moina Mazi 

through  their  constituted  attorney  Dhananjoy  Singh  by  executing  and 

registering a Sale Deed in Sub-Registry, Guwahati, being Deed No. 3022/87 

dated 08.12.1987, sold their entire plot of land measuring about 5B 1K 0L, to 

the Pragjyoti Housing Co-operative Society Limited. It is stated that the said 
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society  is  a  co-operative  Society,  duly  registered  under  the  Assam  Co-

operative  Societies  Act,  1949  bearing  registration  No.  G/26/77-78  dated 

06.06.1988. That simultaneously with the registering of the above referred 

sale deed, the actual physical possession of the land described in the said sale 

deed was duly delivered to the then Executive Officer of the said society on 

08.12.1987. The said society after obtaining possession of the said land on 

purchase thereof as aforesaid, divided the same into smaller plots. The said 

society had obtained due sanction from the Government  of Assam to sell 

their land vide letter No.CKCO-16/78/134 dated 14.08.1986 issued by the 

Assistant Registrar of Co-Operative Societies, Assam. The said society also 

obtained land sale permission from the office of the Deputy Commissioner, 

Kamrup,  Guwahati,  vide  order  No.  KRL/557/87  dated  23.05.1987.  After 

having  completed  due  formalities  as  aforesaid,  the  said  society  sold  and 

delivered possession of 2K 10L land which is more particularly described in 

Schedule-A and forming a part of this written statement-cum-counter-claim, 

and  which  is  covered  by  Dag  No.  317  of  K.P  Patta  No.  88  of  Village 

Borsojai,  Mouza Beltola,  District-Kamrup,  to  the  answering defendant  by 

executing  a  sale  deed,  which  was  registered  and  numbered  as  Deed  No. 

494/1988  dated  29.02.1988,  in  the  office  of  the  Sub-Registrar  Kamrup, 

Guwahati. However, the suit land is 1K 10L of the same dag, out of which 

1K 05L part thereof is within Schedule-A. The disputed land is more fully 

described  in  Schedule-C,  and  the  suit  land  claimed  by  the  plaintiff  is 

described in the plaint. That by virtue of an order dated 05.05.1988, passed 

by the Sub-Deputy Collector, Dispur Circle, in Mutation Case No. 3782/87-

88, the suit land was duly mutated in the name of the answering defendant on 

the strength of his purchase and continuous possession. Authorities issued a 

Kutcha Patta on 05.02.2001, in the name of the Co-pattadars including the 

answering defendant. In the said patta the suit land was shown to be covered 

by  dag  No.  2327(new)/317(old),  K.P  Patta  No.  627  (New)/88  (Old)  of 

Village Borsojai. It is stated that the ownership over the suit land was directly 

and substantially in issue in T.S. No. 250/99, which was filed against the 

answering  defendant  and  others  by  the  Proforma  Defendant  No.1  and 

Proforma Defendant No.2. The said suit was dismissed on withdrawal by an 

order dated 02.12.2004 by the Court of Civil Judge No.1, Kamrup, Guwahati. 

The defendant further states that he was in possession of the suit land till 
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03.03.2006, when he was forcibly evicted by the plaintiff by use of illegal 

force. It is specifically stated that merely on the basis of the purported sale 

deed bearing deed no.  1749/2003 dated 27.02.2003 allegedly executed by 

Proforma  Defendant  No.1,  the  plaintiff  cannot  derive  any  right,  title  and 

interest  over  the  land  of  the  answering  defendant  measuring  2K  10L 

purchased  by  the  answering defendant  vide  Sale  Deed bearing Deed No. 

494/88 dated 29.02.1988. The defendant had purchased the suit land in the 

year 1988 and had built a stone masonry foundation with RCC pillars. The 

defendant is the sole and absolute owner of a plot of land measuring about 

2K  10L  covered  by  Dag  No.  317(Old)/2327(new)  of  K.P  Patta  No. 

88(old)/627(new) of Village Borsojai. At the time of execution of the sale 

deed in favour of the answering defendant, the land had definite boundaries 

as described in the said deed, however after the said sale, there has been some 

changes in the plots immediately adjoining or immediately contiguous to the 

plot  of  land  of  the  answering  defendant  and  consequently,  the  present 

boundary  of  the  suit  land  is  described  in  Schedule-A  of  this  written 

statement.  Suddenly  in  the  year1999,  the  Proforma  Defendant  No.1  and 

Proforma Defendant No.2, had filed a suit in the Court of Civil Judge No.1, 

Kamrup,  Guwahati.  The  suit  was  registered  and  numbered  as  T.S.  No. 

250/99,  wherein the sale  deed in  respect  of  the answering defendant  was 

challenged.  On  01.03.2000,  some  miscreants  had  broken  a  part  of  the 

boundary wall and illegally fenced the land described in Schedule-A with an 

adjacent plot of land, for which Smt. Meena Bordoloi Choudhury, the wife 

and  attorney  of  the  answering  defendant  had  lodged  an  FIR  before  the 

Basistha Police Station on the same day itself. On 20.03.2006, 24.03.2006, 

21.04.2006 and 29.04.2006, several more attempts have been made by some 

miscreants for dispossessing the answering defendant from the land described 

in  Schedule-A  land.  After  being  dispossessed  from  the  suit  land  on 

03.06.2006, the answering defendant became apprehensive that the plaintiff 

could  get  a  sale  deed  manufactured  behind  his  back  for  the  purpose  of 

creating a false title over the suit land and, as such, his attorney Smt. Meena 

Bordoloi Choudhury made an enquiry at the Sub-registry, Guwahati, and on 

04.07.2006, the answering defendant has come to know about the existence 

of the said deed no. 1749/2003 only on 20.11.2006 upon receipt of a service 

copy thereof in this suit. That defendant having purchased the suit land vide 
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sale  deed No.  494/88 dated 29.02.1988,  was  lawfully  put  into possession 

thereof simultaneously with the execution of the said sale deed and, as such, 

there was no question that the answering defendant should take any abortive 

steps to enter into their own land. The answering defendants states that he is 

in service Numaligarh Refinery and is unable to participate in the day to day 

proceedings of this suit and, as such, the answering defendant has nominated, 

constituted and appointed his wife Smt. Meena Bordoloi Choudhury as the 

constituted  attorney of the plaintiff vide General Power of Attorney dated 

06.07.2006. 

6.  The counter- claimant there-fore prayed for:

(a)  A  decree  of  declaration  that  the  sale  deed  no.  494  dated 

29.02.1988 is operative and binding on the plaintiff, and on the 

proforma defendants.

(b)  For  recovery  of  possession  of  the  suit  land described in  the 

plaint.

(c)  For a decree of declaration that the sale deed bearing deed no. 

1729/03 dated 27.02.2003 allegedly executed by the proforma 

defendant No.1 (i.e. Sri Gunuwa Mazi) in favour of the plaintiff 

is  void  abinitio,  illegal,  fraudulent  and  not  binding  on  the 

answering defendant;

(d)  For a decree permanent injunction

(e)  Cost of the suit.

(f)  Other relief.

7.  Written statement by plaintiff against counter claim of defendant: 

The plaintiff has contested the counter claim of defendant on the ground that 

it  is  not  maintainable,  and that  there  is  no  cause  of  action.  The plaintiff 

contends that the proforma defendant never executed a power of attorney in 

favour of one Dhananjoy Singh. That Dhananjoy Singh forged the signatures 

of  the proforma defendants  and fraudulently  managed  to obtain  power  of 

attorney in respect of the land including the suit land. knowing about this 

illegal act the proforma defendants filed T.S. No. 40/2000 in the court of 

Hon’ble  Civil  Judge  (Junior  Div.)  No.3  Kamrup,  Guwahati  against 

Dhananjoy Singh and one Mr. Tirtha Kachari praying for declaration that the 
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Power  of  Attorney  is  illegal,  void,  inoperative  and  not  binding  upon  the 

proforma  defendants.  This  suit  was  decreed  with  cost  in  favour  of  the 

proforma defendants. Since the Power of Attorney is not valid, the execution 

of subsequent sale deed in favour of Pragjyoti Housing Co-Operative Society 

by Dhananjoy Singh does not arise at all. Similarly, handing over of physical 

possession of the said land to the Executive Officer of said Housing Society 

also does not arise. As the Power of Attorney itself has already been declared 

illegal, void, inoperative as per judgement dated 22.03.2007, the subsequent 

sale deed in favour of defendant is certainly vague and illegal. That as the 

defendant purchased the land without verifying the land records, the mutation 

granted in his favour by Circle Officer Dispur Revenue Circle and the Kutcha 

Patta granted in his favour is not maintainable.

8.   That no untoward incident took place on 03.06.2006 as alleged by 

defendant/ counter claimant. The defendant has not been in continuous and 

uninterrupted possession of the suit land, rather the plaintiff is in continuous 

and uninterrupted possession since the date of purchase on 27.02.2003 vide 

regd.  Sale  deed  no.  1749/03  dated  27.03.2003.  Having  got  possession, 

plaintiff  erected  boundary  wall  on  all  sides  and  an  iron  gate  was 

commissioned to ensure protection of the suit land. The plaintiff has on the 

basis of Physical possession obtained mutation certificate from the learned 

Asstt. Settlement officer, Guwahati in his favour. The holding numbers and 

the documents alleged by the defendant to have obtained against the suit land 

are baseless & obtained by misleading G.M.C. and are thus illegal and liable 

to be cancelled No untoward incident took place on 01.03.2000 as alleged by 

defendant.  The  F.I.R.  was  lodged  to  harass  the  proforma  defendants.  On 

21.03.2006  and  24.03.2006,  the  defendant  along  with  his  accomplices/ 

alleged purchasers of land namely Smti Loona Sarma, Sri Ajay Kr. Baruah, 

etc tried to trespass into the suit land and hot altercation, unruly incidents 

took place. The defendants/ counter claim and had prior knowledge of sale 

deed dated 27.02.2003 of the plaintiff before 04.06.06.

9.  Also the defendant was got a necessary party in T.S. 40/2000 as that 

suit was against Dhananjoy Singh for nullifying the Power of Attorney and 

thus present defendant/ counter claim out was not a necessary party. The ex-

parte judgement has been wrongly interpreted. The W.P. ©. 6687/2001 was 

filed to seek direction against the revenue records as per judgement is T.S. 
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40/2000.  The  plaintiff  prays  for  dismissal  of  the  counter  claim  with 

compensatory costs under sec 35(A) of C.P.C.  

10.   Issues: Upon  perusal  of  the  pleadings  the  following  issues  were 

framed by my predecessor-in-office on 21.06.2007. 

1.  Whether there is any cause of action for the suit?

2.  Whether the suit is barred by res-judicata & constructive res- 

judicata?

3.  Whether the suit has been properly valued & proper court fees 

has been paid? 

4.  Whether the suit is maintainable in the present form & manner?

5.  Whether the plaintiff purchased the suit land (described in the 

schedule of the plaint) from the proforma defendant vide regd. 

Sale  deed no. 1749 dated 27.02.2003 & whether such sale is 

valid &  binding upon Defendant No.1?

6.  Whether  the  proforma  defendants  had  given  any  power  of 

attorney  to one Dhananjoy Singh to sell their entire plot of land 

measuring  5B 1K covered by dag no. 317 of K.P Patta No. 88 of 

village  Borsojai, Mouza Beltola vide regd. Deed No. 183 dated 

2 8.01.1987?

7.  Whether the said Dhananjoy Singh had sold the land measuring 

5B  1K  of  Dag  No.  317  to  Pragjyoti  Co-Operative  Housing 

Society  Ltd. Vide regd, sale deed no. 3022 dated 08.12.1987 & 

whether  such sale deed is binding upon the plaintiff?

8.  Whether the said Pragjyoti Co-Operative Housing Society Ltd. 

Sold  2K 10  L of  land  (described  fully  in  schedule  A of  the 

counter- claim) to the defendant no.1 vide regd sale deed no. 494 

dated  29.02.88 & whether such sale deed is binding upon the 

plaintiff?

9.  Whether the defendant no.1 is entitled to recover possession of 

schedule C of the counter-claim from the plaintiff?

10. Whether there is any cause of action for the counter-claim?
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11. Whether the counter-claim has been properly valued & whether 

proper court fees have been paid?

12. Whether the counter-claim is maintainable in the present form & 

manner?

13. To what relief/ reliefs are the parties entitled to?

11.   Proceedings of the suit: The suit of the plaintiff vide order dated 

17.08.2010  was  dismissed  after  the  evidences  of  PW-1  and  PW-2  were 

expunged. Thereafter the counter claim proceeded and the counter claimant 

filed  evidence  of  their  witness  Aseem  Kumar  Choudhury.  The  plaintiff 

earlier  filed  written  statement  to  the  counter  claim to  the  defendant.  The 

counter claimants witness was however not cross examined by the plaintiff.

12.  Discussions,  Decisions  and  Reasons  thereof: I  have  also  heard 

arguments advanced by the counsel of the counter-claimant at length. The 

counter-claimant also filed written-arguments before conclusion of the oral 

arguments.

13.  Issue No. 5, 6, 7, 8 and 9:  For better appreciation of evidence these 

issues  are  taken  up  for  discussion  together.  Moreover  in  the  present 

circumstances of this case these five issues appear to be the most important 

one  and  hence  taken  up  for  discussion  first.  Counter  claimant  witness: 

Aseem Kumar Choudhury deposed in his examination-in-chief that he is in 

service  in  Numaligarh  Refinery  and owing to  exigencies  in  service  he  is 

unable to participate in the day to day proceedings of  the suit  and hence 

nominated  constituted  and  appointed  his  wife  Smti.  Mena  Bordoloi 

Choudhury as his constituted attorney vide general power of attorney dated 

06.07.2006,  executed  and  registered  in  the  office  of  the  Sub-Registrar 

Kamrup Guwahati vide deed no. 3847 dated 06.07.2006. That by executing 

and registering Deed No. 183/87 dated 28.01.1987 before the Sub-Registry, 

Guwahati, the Proforma Defendants No.1 and Proforma Defendants No.2 i.e. 

Sri  Gunuwa  Mazi  and  Smt.  Moina  Mazi  had  nominated  appointed, 

constituted one Dhananjoy Singh (since deceased), as their Attorney, inter-

alia, containing power to sell their land. On the strength of the said power of 

attorney  bearing  Deed  No.  183/87  dated  28.01.1987,  above  named  Sri 

Gunuwa  Mazi  and  Smt.  Moina  Mazi  through  their  constituted  attorney 

Dhananjoy  Singh  by  executing  and  registering  a  sale  deed  in  the  Sub-
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Registry,  Guwahati,  being Deed No. 3022/87 dated 08.12.1987, sold their 

entire plot of land measuring about 6B 1K 0L, covered by Dag No. 317 of 

K.P  Patta  No.  88  of  Village  Borsojai,  Mouza  Beltola,  in  the  district  of 

Kamrup to Pragjyoti Housing Co-operative Society Limited. The said society 

is  a  co-operative  Society,  duly  registered  under  The  Assam Co-operative  

Societies Act,  1949 bearing registration No. G/26/77-78 dated 06.06.1988. 

Actual physical possession of the land described in the said sale deed was 

duly  delivered  to  the  said  society  through  their  Executive  Officer.  After 

obtaining possession of the said land on purchase thereof as aforesaid, the 

said society divided the land purchased by them into smaller plots. Society 

has obtained due sanction from the Government of Assam to sell their land 

vide letter No. CKCO-16/78/134 dated 14.08.1986 issued by the Assistant 

registrar  of  Co-operative  Societies,  Assam.  They  obtained  land  sale 

permission from the office of the Deputy Commissioner, Kamrup, Guwahati 

vide  order  no.  KRL/557/87  dated  23.05.1987  and  the   Society  sold  and 

delivered possession of about 2K 10L land out of 6B 1K 0L covered by Dag 

No. 317 of K.P Patta No. 88 of Village Borsojai,  Mouza Beltola, District 

Kamrup, Assam, to him by executing a sale deed, 494/1988 dated 29.02.1988 

in the office of Sub- Registrar Kamrup. He further deposed that after being 

illegally and forcibly dispossessed and on enquiry made by his attorney he 

came to know for the first  time on 04.06.2006 about the existence of the 

illegal sale-deed purportedly executed by the proforma defendant in favour of 

the plaintiff. Thereafter he pleaded that his right, title and interest has been 

perfected by dismissal of T.S. Case no. 250/99 and hence he is entitled to all 

reliefs  in  the  instant  counter-claim  filed  by  him  for  setting  aside  and 

cancelling the sale deed bearing no. 1749/2003. Thereafter counter-claimant 

Aseem  Kumar  Choudhury  filed  additional  evidence  and  exhibited  two 

documents. 

14.  The counter claimant witness exhibited the following documents.

Exhibit-1 : is the certified copy of the power of attorney

Exhibit-2 : Sale deed bearing Deed No. 494/1988

Exhibit-3 : Order mutation

Exhibit-4 : Copy of the Jamabandi

Exhibit-5 : Kutcha Patta 
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Exhibit-6 : Trace map.

Exhibit-7 to 15 : Land revenue receipts

Exhibit-36 : Plaint of T.S. No. 250/99.

Exhibit-37 : T.S. No. 40/2000

Exhibit-45 : Sale deed no. 1749/2003 .

15.  Now  stitching  everything  on  record,  it  seems  that  the  counter-

claimant  made  a  detailed  pleading  through  there  written-statement  and 

counter-claim. The counter-claim consists of 42 Pages but, in my considered 

opinion all such pleadings of the counter-claimant does not go to the root of 

the case. The counter claimant filed evidence of its witness Aseem Kumar 

Choudhury and such evidence remained un-rebutted as the plaintiff did not 

cross  examined  such  witness.  Aseem  Kumar  Choudhury  through  his 

evidence deposed amongst others that he purchased the suit land vide sale 

deed no. 494/1988. I have also perused the relevant documents in favour of 

the counter-claimant. However later on, the witness deposed that he has been 

dispossessed by the plaintiff and he was illegally and forcefully evicted from 

the suit-land described in Schedule-A of the plaint by the plaintiff.    The 

witness further deposed that he came to know for the first time on 04.06.2006 

about  the  existence  of  an  illegal  sale-deed  executed  by  the  proforma 

defendant in favour of the plaintiff vide deed no. 1749/03 dated 27.02.2003. 

Thereafter the plaintiff exhibited the original copy of the sale deed bearing 

no. 1749/03. The original copy of the said sale-deed was produced from the 

office of the Sub- Registrar  Kamrup, Guwahati.  The said original copy is 

exhibited as Exhibit-45. The counter-claimant further deposed that such sale 

deed has been fraudulently and illegally executed and registered in order to 

defeat and frustrate and earlier sale-deed vide sale-deed no. 494/1988 dated 

29.02.1988  which  has  been  exhibited  in  Exhibit-2.  The  witness  further 

deposed that the sale-deed executed, the first in point of time must prevail 

over the subsequent sale-deed. In the absence of anything to the contrary and 

after consideration of the materials on record it seems that their exist the sale 

deed no. 494/1988. However although the evidence of the counter-claimant 

remained un-rebutted,  yet  the counter-claimant  could not lead evidence to 

substantiated their claim that sale deed no. 1749/03 has been fraudulently 

executed in favour of the plaintiff.  There is no materials on record which 
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could go to establish such claim of the counter claimant that such sale deed 

no.  1749/03  has  been  fraudulently  and  illegally  obtained.  The  counter-

claimant also exhibited the said sale-deed only to establish the claim of the 

plaintiff  about  the  existence  of  their  sale  deed  no.  1749/03.  Under  such 

circumstances I am of the opinion that the counter-claimant failed to establish 

their assertion that such sale-deed of the plaintiff is a fraudulent one. The 

onus lies on the counter-claimant to establish their assertion that such sale 

deed is a fraud one. The material on records fails short of substantiating such 

claim of  the  defendant.  I  have  also  perused  Exhibit-45 the  sale  deed  in 

favour  of  the  plaintiff.  The  sale-deed  is  the  original  copy  and  has  been 

executed by Sri Guna Mazi who admittedly is the original pattadar of the 

suit-land.  However,  Exhibit-2 which  is  the  sale-deed  in  favour  of  the 

counter-claimant and the power of attorney constituted by Sri Gunuwa Mazi 

and Smt. Moin Mazi in favour of Dhananjoy Singh could not be proved by 

producing the original deeds. There are no evidences to show as to why the 

originals of such deeds could not be produced at the first place to prove such 

documents.  Under such circumstances I  am of the conserved opinion that 

counter-claimant  failed  to  establish  their  assertion  that  the  sale-deed  No 

1749/03 is fraudulent and hence the claims of the counter-claimant could not 

be established. Accordingly the counter-claimant are not entitled to recover, 

possession of the Schedule-C land of the as described in the counter claim.

 Accordingly these issues are decided and go against the counter

claimant.

16.   Issue  No.  1,  3,  4,  10,  11,  12  and  13:  Under  the  present 

circumstances   of the case these issues can be taken up together for better 

appreciation of  the case.  As discussed  earlier  the suit  of  the plaintiff  has 

already  been  dismissed  and  hence  the  issue  of  cause  of  action  and 

maintainability  of  the  suit  should  not  be  determined  in  the  present 

circumstance of the case. On perusal of the pleadings and on appreciating the 

evidences on record and other documents, it is evident that the counter-claim 

is  maintainable.  Moreover  it  reveals  that  there  is  cause  of  action  of  the 

counter-claim  as  the  pleadings  contain  the  fact  constituting  the  cause  of 

action. More-over under the present  circumstances of the case and on the 

basis of the decisions arrived at the previous issues it is redundant to discuss 

further  on  the  issue  of  the  case  being  bad  for  improper  valuation  and 
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improper court-fee. For the ends of justice substantive issues must overtake 

the technical aspects of any proceeding. Improper valuation, improper court-

fee cannot go to determine the substantive merit of any case

 Accordingly these issues are decided. 

17.  Issue No 2:  The counter-claimant  deposed that  his  right,  title  and 

interest have been perfected by dismissal of T.S. Case no. 250/99. More-over 

he  deposed  that  the  said  earlier  suit  was  disposed  on  being  withdrawn. 

However there is no evidence to establish that the issues in all the suits are 

directly and substantially the same. There is also no evidence to establish that 

the parties are the same in all such alleged cases. 

 Accordingly this issue is decided. 

18. ORDER
 In the conclusion the counter-claim is dismissed with cost.

 Prepare decree accordingly. 

   Given under my hand and seal of this court on  29th day of April,  

2013.

Naguib Ahmed
Munsiff No. 3, Kamrup,

Guwahati.

APPENDIX

Counter claimant witness:

1. Aseem Kumar Choudhury

Exhibit-1 : is the certified copy of the power of attorney
Exhibit-2 : Sale deed bearing Deed No. 494/1988
Exhibit-3 : Order mutation
Exhibit-4 : Copy of the Jamabandi
Exhibit-5 : Kutcha Patta 
Exhibit-6 : Trace map.
Exhibit-7 to 15 : Land revenue receipts
Exhibit-36 : Plaint of T.S. No. 250/99.
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Exhibit-37 : T.S. No. 40/2000
Exhibit-45 : Sale deed no. 1749/2003 .

Naguib Ahmed
Munsiff No. 3, Kamrup,

Guwahati.
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