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HIGH COURT FORM NO. (J)2
HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

District :   KAMRUP, 

IN  THE  COURT  OF  CIVIL  JUDGE  NO.2, KAMRUP, GUWAHATI
 
Present :  Sri R. Bhattacharjee, AJS,

Monday  ,   The 12th day of August , 2013 .

Money  Suit No. 117/2008

Smti. Malaya Mahanta                      ...........  Plaintiff 

         VS

1. Zonal Manager, L.I.C. Of India, Eastern Zonal Office

2.  Divisional Manager, L.I.C  of India, Guwahati Divisional Office.  

3. Branch Manager,

B.O. No. 2, Guwahati .....................  Defendants

This suit / case coming on for final hearing on  19/07/2013 in the 

presence of -

1. Sri. D. Sharma  .....................Learned Advocate (s) for Plaintiff 

1. Sri  S. Bhuyan .....................Learned Advocate(s) for Defendants 

And having stood for consideration to this day, the Court delivered the 
following Judgment :



JUDGMENT 

1.This is a money suit filed by the plaintiff praying for a decree 
for realisation of Rs. 6,00,000/- along with 18% interest from 
the defendants.

2.  Plaintiff’s  suit  for  seeking  the  decree  and  relief  are  based 
upon  the  plaint  version,  in  short,  is  that  the  husband  of  the 
plaintiff, Late Arun Mahanta, obtained an Insurance Policy from 
the defendant vide Policy Number: 482007548, on 28.12.1998, 
in respect of a sum of Rs. 6,00,000/- after complying with all 
procedural  formalities  in  connection  of  which  he  was  also 
examined by the authorized medical agency of the defendants. 
According to the plaintiff, thereafter on 14.1.2000, the husband 
of  the  plaintiff  being  afflicted  with  illness  admitted  to  the 
Institute  of  Neurological  Science,  Dispur,  and  died  on  the 
following  day  leaving  behind  the  plaintiff  and  three  minor 
children.  Plaintiff  mentioned  that  during  the  life  time  of  her 
husband Arun Mahanta, he had further contracted another four 
number of Policies with the defendants and though the claim in 
respect  of  said  four  Policies  were  settled  by  the  defendants 
through issuance  of  cheque for  Rs.  4,88,600/-  but  in-spite  of 
repeated communications, the claim pertaining to above Policy 
number 482007548 was repudiated by the defendants alleging 
that  the  deceased  husband  of  the  plaintiff  withheld  correct 
information as regard to the state of his health at  the time of 
obtaining  the  Policy  further  alleging  that  the  husband  of  the 
plaintiff  was  a  chronic  alcoholic  which  were  incorrect  and 
defamatory.  Hence  plaintiff  instituted  the  instant  suit  seeking 
decree and relief as mentioned at the outset.

3.  Defendants  contested  the  suit  by  laying  down  written 
statement.  Defendants  resisted  the  suit  on  various  law points 
such  as  the  suit  is  barred  by  law  of  limitation,  suit  is  not 
maintainable, suit is bad for non-joinder of necessary parties and 
so on and so forth.  Defendants stoutly denied the claim of the 
plaintiff and among other things submitted that the husband of 
the plaintiff though contracted the above Insurance Policy with 



them but the insurance being a contract of utmost good faith, 
withhold correct information deliberately for malafide intention 
that he was a patient of chronic liver disease for which the claim 
was repudiated in accordance with the set norms and guidelines. 
According  to  the  defendants,  in  repudiating  the  claim,  they 
relied  upon  the  claim  form  B  and  B1,  Case  Summary  and 
Discharge  Record,  dated  28.1.2000  of  the  Institute  of 
Neurological  Science,  Medical  Certificate  of  death,  dated 
15.1.2000, NCCT Scan of Brain Report of International Hospital 
and  the  report  of  International  Hospital,  dated  14.6.2000. 
Defendant, thus, prayed for dismissal of the suit with cost.
 
4.  Following issues were settled by my Learned Predecessor in 
Chair for adjudication of this suit:-

 i) Whether there is any cause of action for the suit?

 ii)  Whether  the  suit  is  maintainable  in  its  present  form and 
manner?

 iii) Whether the suit is barred by limitation?

 iv) Whether the deceased husband of the plaintiff is entitled to 
get benefit of the Policy No. 482007548, dated 28.12.98 with 
interest?

 v) Whether any other relief(s) to which the plaintiff is entitled 
as per law and equity?

vi) What other relief/reliefs parties are entitled to get?

5.  Both  the  sides  adduced  evidence  by  a  witness  each  and 
exhibited documents.

6.  Perused  and  considered  available  materials  including  the 
written argument filed by plaintiff side in the lis. Also heard oral 
argument offered by the Learned Counsel of the parties.



7. DECISION AND REASONS FOR DECISION

ISSUE NO IV
------------------

i) The issue “Whether the deceased husband of the plaintiff is 
entitled  to  get  benefit  of  the  Policy  No.  482007548,  dated 
28.12.98 with interest” being the main issue in the present suit, 
same is taken up prior to other issues for discussion.

ii) Upon noting the materials on record, it appears that Plaintiff 
Malaya Mahanta, the wife of deceased insured Arun Mahanta as 
P.W.1, inter-alia, re-iterated the version of the plaint as regard 
the contention that the defendants, without any justified reason, 
repudiated the claim vis-à-vis the policy of insurance.

 iii) The D.W.1, Maheshwar Kumar, the Asstt.  Administrative 
Officer of the Law Department of defendants, in his evidence, 
on the contrary, admitted issuance of Policy No. 482007548 in 
the  name  of  the  deceased  husband  of  the  plaintiff  for 
Rs.6,00,000/-   and  also  about  the  other  four  Policies  of 
Insurance,  vide  no.s  480011798,  480168412,  480500137  and 
480500197 agitating that  though the Policy  no.s  480011798, 
480168412, 480500137 and 480500197 being dated 28.3.1987, 
23.3.1989, 28.12.1991 and also of 28.12.1991 respectively, were 
settled but since the commencement of  Policy No. 482007548 
was with effect from 28.12.1998, as such due to the doubt arisen 
as regard the statement of the insured vis-à-vis his health and 
habit and consequent reports exhibited in the suit fortifying that 
the insured was a chronic alcoholic and for such non disclosure, 
the claim pertaining to the relevant policy  was repudiated.

iv) Upon perusal of the Policy no. 482007548, copy of which 
was marked as Ext-1 by the plaintiff side and the Proposal Form 
marked as Ext-A by the defendant side, which is not in dispute 



and admitted by both the parties, it appears that said Policy was 
contracted  by  the  deceased  husband  of  the  plaintiff,  namely, 
Arun Mahanta,  nominating the plaintiff  in respect of the sum 
assured  in  respect  of  the  Policy  and  same  was  issued  on 
28.4.1999 by the defendants, for Life Insurance Corporation of 
India, for a sum of Rs.6,00,000/-.

v) Thus it appears that the contention of the defendants and the 
D.W.1  is  that  the  claim  pertaining  to  Policy  no.  482007548 
could  not  be  settled  vis-à-vis  the  report  of  deceased  insured 
contained in  Ext-D,  the Medical  Report,  Ext-E,  the Cause of 
Death Report,  Ext-H, the Case Summary and Discharge Record 
and Ext-I, Report of NCCT Scan and the non disclosure of fact 
in column no.11 of Ext-A, Proposal  Form as to the insured’s 
habit and that he was  suffering from chronic liver disease.

vi) In “Treatise on the Law of Insurance by C. Kameshwara 
Rao” it has been mentioned that the aim of insurance which is 
pre-eminently  a  modern  conception  is  in  the  nature  of  a 
provision against loss or damage. Its aim is to provide against 
dangers which beset human life and dealings. Those who seek it 
endeavour to avert disaster from themselves by shifting possible 
losses on to the shoulders of others, who may be willing for a 
pecuniary  consideration  to  take  the  risk  thereof.  Those  who 
grant insurance undertake the risk with a view to obtain a fair 
amount  of  profit  upon  their  investment.  It  is,  therefore,  a 
business proposition both to the insurer and the insured and both 
of them enter upon a common understanding in a business like 
way.

vii) The settled proposition is that insurance is a contract upon 
speculation and its legal conception is a contingent contract 
as defined in Section 31 of the Contract Act. It appears that a 
precise  definition  of  contract  of  insurance  has  not  been 
underlined  but,  generally,  it  may  be  defined  as  a  contract 
whereby,  for  a  stipulated  sum  called  premium,  one  party 
undertakes  to  indemnify  another  against  loss  from  certain 
specified risks.

viii)  One  great  principle  of  insurance  law  appears  to  be  the 
contract of insurance is based upon utmost good faith, that is 



“uberrima fides”; in fact it is the fundamental basis upon which 
all contract of insurance are made. From the very fact that the 
contract involves a risk and that it purports to shift the risk from 
one party to other, each one is required to be absolutely innocent 
of every circumstances which goes to influence the judgment of 
the other while entering the transaction.

ix)  Mutual  trust  and  confidence  is  the  basis  upon  which  the 
parties  proceed.  The  insurer  trusts  to  representation  of  the 
assured and proceed upon the confidence that he does not keep 
back any circumstances in his knowledge, so as to mislead the 
insurer into a belief that the circumstances does not exist, or to 
induce him to estimate the risk as if it did not. On the other hand 
the  assured  relied  upon  the  honesty  of  the  insurer  for  the 
communication of every fact which he ought to know before he 
invests his money and the non disclosure of which will affect his 
judgment,  as  for  instance,  where  the  insurer  grants  a  Policy 
where he will never run any risk thereunder.

x) This duty to disclose not only exists at the time of entering 
into the contract but continues during its subsistence and after 
the risk has happened.

xi)  Barwell in the book “Law of Insurance in British India” 
stated that the insurer’s source of information are;
a) the assured himself;
b) the opinion of persons to whom the latter may consent to refer 
the insurer; and
c)  there  is  the  opinion  formed  by  the  medical  examiner 
appointed by the insurer and to whose inspection the “life” must 
submit to himself.

xii) These are the only avenues of information which affect the 
contract by reason of the  doctrine of disclosure,  informed as 
that  doctrine  is  by  the  rule  of  good  faith.  The  principle 
underlying the doctrine of disclosure and the rule of good faith 
thus oblige the proposer to answer every question put to him 
with complete honesty which implies truthfulness. 

xiii)  To  sum  up,  in  policies  of  life  insurance  there  is  an 
understanding  that the contract is based upon principles of 



“uberrima fides” and no party is allowed to play hide and 
seek or to suppress any fact and this doctrine of  “uberrima 
fides”is  a two way traffic. 

xiv)  Section 45 of the Insurance Act, 1938 on the other hand 
specify that “ no policy of life insurance shall after the expiry of 
two years  from the date on which it was effected; be called in 
question by an insurer on the ground that a statement made in 
the proposal for insurance or in any report of a medical officer, 
or referee, or friend of the insured, or in any other document 
leading to the issue of the policy, was inaccurate or false, unless 
the insurer shows that such statement was on a material matter 
or suppressed facts which it was material to disclose and that it 
was fraudulently made by the policy holder and that the policy 
holder knew at the time of making it that the statement was false 
or that it suppressed facts which it was material to disclose with 
a proviso that nothing in this section shall prevent the insurer 
from calling for proof of age at any time if he is entitled to do 
so,  and  no  policy  shall  be  deemed  to  be  called  in  question 
merely  because  the  terms  of  the  policy  are  adjusted  on 
subsequent proof that the age of the life assured was incorrectly 
stated in the proposal”.

xv)  Considering  the  rival  contention,  noting  the  materials  on 
case record, in the light of the above, it appears that in the Ext-
A,  proposal  form,  in  column 11,  there  has  been  as  many  as 
eleven questions as regards the personal history of the insurer 
including that  whether  the insurer,  that  is  the husband of  the 
plaintiff in the given case, is consuming alcoholic drinks etc. and 
all  these questions were answered  in negative by the insurer 
whereas, as per the Medical Reports exhibited in the suit, the 
Ext-D and the Cause of Death,  marked as Ext-E,  the insured 
Arun Mahanta died due to cirrhosis of the liver. 

xvi) The Ext-H, the Case Summary pertaining to deceased Arun 
Mahanta, outlines that said disease was reported to be a “chronic 
alcoholic.”
xvii) In this context, it would be apposite to note the definition 
of  the  disease  “cirrhosis  of  liver”  with  the  aid  of  Medical 
Dictionary. In the well known Dorland’s American Illustrated 



Medical  Dictionary,  the  “cirrhosis  of  liver”  is  defined  as  a 
disease of liver, marked by progressive destruction of liver cells 
due to an inadequate diet in heavy drinkers.

xviii) In the reported case in (2009) 8 SCC 316, Satwant Kaur 
Sandhu  Vs.  New  India  Assurance  Company  Limited,  the 
Hon’ble Appex Court observed that “in a contract of insurance, 
any fact which would influence the mind of a prudent insurer in 
deciding whether to accept or not to accept the risk is a material 
fact  and  if  the  proposer  has  knowledge  of  such  fact,  he  is 
obliged to disclose it  particularly while answering question in 
the  proposal  form  and  it  is  needless  to  emphasise  that  any 
inaccurate  answer  will  entitle  the  insurer  to  repudiate  his 
liability because there is clear presumption that any information 
sought for in the proposal form is material for the purpose of 
entering into a contract of insurance.”

xix) The policy in question was admittedly dated, 28.4.1999 and 
the Ext-2, Death Certificate highlights that Arun Mahanta, the 
insured husband of  the plaintiff  expired on 15.1.2000,  that  is 
within one year from the date of contracting the policy.
 

xx) Therefore, in the event the above medical reports are to be 
believed  and  as  I  do  not  find  any  reason  on  the  record  to 
disbelieve  the  reports,  accordingly,  I  am  of  the  considered 
opinion,  that  it  is  clear  the life  assured has suppressed about 
alcohol  consumption etc.  in  the proposal  from at  the time of 
contracting  the  policy  of  insurance.  In  this  circumstance,  the 
defendants  repudiating  their  liability  on  the  ground  that  the 
deceased  insured  husband  of  the  plaintiff  was  not  specifying 
material  facts  in  the  proposal  form  cannot  be  said  to  be 
unjustified or in any way infirm necessitating any interference.

xxi) Hence, I am constrained to conclude that the plaintiff is not 
entitled  to  get  benefit  of  the  Policy  No.  482007548,  dated 



28.12.98 with interest as prayed for and this issue is answered 
against the plaintiff.

ISSUE NO II
----------------

i)  Mandate  of  Order  VIII  Rule  2  C.P.C.  enjoins  that  the 
defendant must raise by his pleading all matters which shows 
that the suit is not maintainable, or that the transaction is void or 
voidable in point of law, and all such grounds of defence as, if 
not raised, would be likely to take the opposite party by surprise. 

ii) Upon perusal of the pleading of the defendants, it is explicit 
that specific point relating to the maintainability of the suit was 
raised  vis-à-vis  non  joinder  of  Life  Insurance  Corporation  of 
India in the suit.

iii)  The cause title  shows that  the plaintiff  has arrayed Zonal 
Manager,  Life  Insurance  Corporation  of  India,  Divisional 
Manager, Life Insurance Corporation of India as well as Branch 
Manager,  Life  Insurance  Corporation  of  India  but  the  Life 
Insurance  Corporation  of  India,  in  its  name  was  not  made  a 
defendant.

iv)  It is settled proposition that there is an essential distinction 
between a necessary and proper party to a suit. A necessary party 
is one whose presence is indispensible to the constitution of the 
suit,  against  whom the relief is sought and without whom no 
effective order can be passed. A proper party is one in whose 
absence an effective order can be passed, but whose presence is 
necessary  for  a  complete  and  final  decision  on  the  question 
involved in the proceeding.

v)  In  the  instant  suit  Plaintiff  has  preferred  relief  against 
repudiation of an insurance policy, admittedly issued by the Life 
Insurance Corporation of India and in such a situation, in the 
event of a decree in favour of the plaintiff would entail the Life 
Insurance Corporation of India being affected.



vi) Therefore, I find force in the submission of the defendants 
that the Life Insurance Corporation of India ought to have been 
impleaded as a defendant by name.

vii) Hence, this issue is decided against the plaintiff.

ISSUE NO I and III
-------------------------

i) In the heels of decision arrived at in the foregoing issues ,I am 
of the considered opinion that  the plaintiff  has been failed to 
project cause of action for this suit and the suit is also barred by 
limitation.

ii)  Both  these  issues  are  answered  accordingly  against  the 
plaintiff.

ISSUE NO.V and VI
--------------------------

i) In consonance with the decision of the issues afore-cited, the 
plaintiff is not entitled to any relief in this suit.

ii) Considering surrounding facts and circumstances of the suit, 
both the sides are left to bear their own costs.

iii) Both these issues are answered accordingly.



8.ORDER
---------------

i) In result, the suit is dismissed on contest without cost.

ii) Prepare a decree accordingly within fifteen days from today.

iii) Given under the hand and seal of this Court on this the 12 th 

day of August, 2013 at Guwahati.

                                                                        Civil Judge No.2
                                                                               Kamrup
                                                                              Guwahati.



9.APPENDIX

i) Plaintiff witness:-

P.W.1 : Malaya Mahanta;

ii) Plaintiff ‘s Exhibit : -

Ext 1 : Insurance Policy No. 482007548;
Ext 2 : Death Certificate;
Ext 2 : Death Intimation;
Ext 4 : Letter  dated 1.3.2000;
Ext 5: Letter dated 3.10.2000;
Ext-6 : Letter  dated 12.3.2001;
Ext-7 : Letter  dated 20.6.2001;
Ext-8 : Letter  dated 10.7.2001;
Ext-9 : Letter  dated 2.8.2001;
Ext-10 : Letter  dated 9.11.2004;
Ext-11 : Letter  dated 24.5.2005;
Ext-12 : Letter  dated 21.9.2005;
Ext-13 : Letter  dated 28.9.2005.

iii) Defendant’s Witness ;-

D.W.1 :  Maheshwar Kumar;

iv) Defendant’s  Exhibit :-

Ext-A  : Proposal Form;
Ext-B : Medical Examiner’s Report;
Ext-C : Policy;



Ext-D : Medical Report;
Ext-E : Cause of Death Report;
Ext-F : Claim Form;
Ext-G :Claim Form;
Ext-H : Claim Form;’
Ext- I : NCCT Scan Report.

  Dictated and corrected 
          by me                                                        Civil Judge No.2
                                                                                    Kamrup.

  Civil Judge No.2
           Kamrup.


