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HEADING OF JUDGMENT IN APPEAL

IN THE COURT OF THE CIVIL JUDGE NO:2, KAMRUP, 
GUWAHATI

Present : Sri R.Bhattacharjee, M.A., LLB, A.J.S.,

Civil Judge No.2,

Kamrup, Guwahati.

Monday, the 19th day of August, 2013

                                    Misc. Appeal No. : 15 of 2010

1. Jayanta Kumar

2. Srimanta Kumar

3. Niroda Kumari.... Appellants

Versus

1. Punu Roy

2. Supriya Biswas................ Respondents

      

        This appeal coming on for final hearing on 30.7.2013  in presence 

         of                              

        Advocate for the Appellant :   Mr. L. Mahanta, Learned Counsel.

        Advocate for the Respondent : Mr. S. Banik, Learned Counsel.



 and having stood for consideration to this day, the court delivered 
the following judgment:-

JUDGMENT

1. Present Misc. Appeal was registered upon a Memorandum of 
Appeal filed by the Appellant under Order- XLIII Rule-1(r) of the 
C.P.C. against the impugned order dated 12.3.2010 passed by the 
Learned Munsiff No. 2, Kamrup, Guwahati in Misc.(j) Case No. 670 
of 2009, arising out of T.S. No. 410 of 2009.

2.  At  the  outset,  I  intend  to  highlight  the  Appellants/Plaintiffs’ 
case, as reveal upon record, in a nutshell, is that the Schedule-A 
land measuring 3 Bigha 16 Lecha  belonged to the predecessor-in-
interest of the Appellants/Plaintiffs and same devolved upon them 
on his death and consequently they sold out an area of 3 Bigha 1 
Lecha land, out of the above area of land, including an area of 
land measuring 15 Lecha to the Respondent/Defendant no.1, and 
as such, at present they have been possessing 15 Lecha land as 
described  in  the  Schedule-B  of  the  plaint.  According  to 
Appellants/Plaintiffs,  on  17.9.2009,  it  was  noted  that  some 
unknown persons trespassed over the suit land at the behest of 
Defendant/Respondent  no.1  &  2  and  at  the  resistance  of 
Appellants/Plaintiffs, they left the suit land but on 18.9.2009, they 
again  committed  trespass  over  the  suit  land  compelling 
Appellants/Plaintiffs  to  initiate  the  present  proceedings  with 
prayer for passing interim restraining order.

3.  The  Respondent/Defendant  No.2  contested  the  proceeding 
before the Learned Trial Court by laying down written objection. 
The Respondent/Defendant No.2 resisted the prayer on various 
law points  such as  there is  no cause of  action,  the case is  not 
maintainable and so on and so forth. The Respondent/Defendant 
No.2 denied the averments and allegations pressed into service by 
the Appellants/Plaintiffs and inter-alia submitted that she being 



the bonafide purchaser of the suit land has been possessing the 
same to the exclusion of all others. Respondent/Defendant No.2 
prayed for dismissal of the case.

4. Upon hearing both the sides and considering materials on case 
record,  Learned  Trial  Court  was  pleased  to  dismiss  the  misc.(j) 
case no.670 0f 2009 rejecting the prayer of temporary injunction 
vide  the  impugned  order  dated  12.3.2010  which  is  under 
challenge in the present appeal.

5. The Appellants/Plaintiffs have preferred the instant appeal on the

following amongst other grounds :-

a)  That the impugned order dated 12.3.2010 passed by the Learned 
Trial Court is not maintainable in law and in fact in as much as while 
passing the impugned order, the Learned Trial Court has infact decided 
the suit itself which will be evident upon careful perusal of sub para 4 at 
page 2 of the impugned order;

b)  That  the  impugned  order  passed  by  the  Learned  Trial  Court  is 
misconceived  and  misconstrued  the  pleading  of  the 
Appellants/Plaintiffs and exercised its jurisdiction not vested in it by law 
in passing the order impugned finally disposing the suit which will be 
evident upon careful perusal of the order impugned and as such said 
order is liable to be set aside;

c) That the Learned Trial Court has whimsically brushed aside the suit of 
the  Appellants/Plaintiffs  in  passing  the  impugned order  and as  such 
same is liable to be set aside;



d)  That  the  impugned  order  amounts  to  an  erroneous  refusal  to 
exercise jurisdiction vested upon the Learned Trial Court and as such 
said order is liable to be set aside;

e) That the impugned order is biased and not a speaking order in as 
much as the same was passed mechanically without proper application 
of mind which is accordingly liable to be set aside;

f)  That  the  impugned  order  suffers  from  illegality  and  material 
irregularity and hence same is liable to be set aside;

g)  That  the  Learned  Trial  Court  acted  with  material  irregularity  and 
committed  illegality  in  failing  to  consider  that  the  impugned  order 
denied justice to the Appellants/Plaintiffs and caused irreparable loss to 
them and as such the impugned order is liable to be set aside;

h)  That  the  Learned  Trial  Court  has  failed  to  consider  that  the 
Appellants/Plaintiffs have a prima facie case and rejecting the petition 
filed under Order-XXXIX Rule-1 and 2 read with Section-151 C.P.C. and 
disposing  the  petition  has  resulted  grave  injustice  for  which  the 
impugned order is liable to be set aside;

i)  That  the  impugned  order  is  bad  in  law  and  facts  and  is  not 
maintainable and devoid of merit and same is as such liable to be set 
aside.

6. Respondent no.2 appeared through Learned Counsel and contested 
the appeal. L.C.R. has also been called for hearing of the appeal.

7. During appeal hearing, Learned Counsel for the Appellants/Plaintiffs 
has reiterated the grounds raised in the appeal memo. On the other 
hand,  Learned  Counsel  for  the  Respondent/Defendant  no.2  has 



submitted that the impugned order is just  and proper and needs no 
interference.

8. POINT FOR DETERMINATION :-

 

(i) Whether the impugned order dated 12.3.2010 passed by Learned  
Trial Court has suffered from any irregularity and needs interference  
in this appeal.

9. Thus I have heard argument of Learned Counsel for both the 
sides  and  I  have  further  Perused  and  considered  available 
materials.

10. At the outset, in order to appreciate the powers of Appellate 
Court  vis-a-vis  granting  and/or  refusal  of  injunction  I  intend  to 
take reverential note of the decisions of the Hon’ble Apex Court in 
the case of  Wander Ltd and Another Vs. Antox India Pvt.  Ltd., 
1990(Supp) SCC 727  and the decision of our Hon’ble High Court 
published  in  2010(1)  GLT  189  relating  to  Radhabari  Tea 
Company(P) Ltd. Vs Mridul Kumar Bhattacharjee and others,. 

11. Hon’ble Apex Court in the case of Wander Ltd and Another Vs. 
Antox  India  Pvt.  Ltd.  1990(Supp)  SCC  727 laid  down  ratio  as 
regard the powers of Appellate Court while deciding an appeal 
against  the  order  of  granting/refusing  temporary  injunction  by 
trial  court  and  I  intend  to  reproduce  the  relevant  portion  of 
observation of the Hon’ble Supreme Court as follows;

12.  “....In  such  appeals,  the  Appellate  Court  will  not  interfere 
with the exercise of discretion of the court of first instance and 
substitute  its  own discretion  except  where  the  discretion  has 



been  shown to have been exercised arbitrarily, or capriciously or 
perversely or where the court had ignored the settled principles 
of law regulating grant or refusal of interlocutory injunctions. An 
appeal against exercise of discretion is said to be an appeal on 
principle.  Appellate  Court  will  not  reassess  the  materials  and 
seek to reach a conclusion different from the one reached by the 
court  below  if  the  one  reached  by  the  court  was  reasonably 
possible on the material.  The Appellate Court would normally 
not  be  justified  in  interfering  with  the  exercise  of  discretion 
under appeal solely on the ground that if it had considered the 
matter  at  the  trial  stage  it  would  have  come  to  a  contrary 
conclusion. If the discretion has been exercised by the Trial Court 
reasonably and in a judicial manner the fact that the appellate 
court  would  have  taken  a  different  view  may  not  justify 
interference with the Trial Court’s exercise of discretion.”

13. Hon’ble Gauhati High Court also in Radhabari Tea Company(P) 
Ltd.  Vs  Mridul  Kumar  Bhattacharjee  and  others,  published  in 
2010(1) GLT 189 observed that “...Thus an appeal against exercise 
of discretionary jurisdiction is really an appeal in principle and 
that is  why,  unlike a regular  appeal,  in ordinary sense,  where 
whole evidence on record examine anew by the appellate court, 
what  is  really  examined,  in  an  appeal  against  discretionary 
jurisdiction, is the legality and validity of the order and it can be 
set aside and should be set aside only when there is patent error 
on the face of the record or the order is against the established 
or settled principle of law. If tow views are possible and a view, 
which  is  reasonable  and  logical,  has  been  adopted  by  a  trial 
court,  the  other  view,  howsoever  appealing  would  not  be 
allowed to be substituted in place of trial court’s views, which 
are, otherwise, reasonable and logical.”

14.  It  is  also the settled proposition that  while  considering the 
prayer  for  temporary  injunction,  the  court  has  to  be  satisfied 
about existence of a prima facie case, balance of convenience and 
irreparable  loss.  Conditions  are  cumulative  and  do  not  exist 



independent to each other. The decision whether or not to grant 
an interlocutory injunction has to be taken at a time when the 
existence of the legal right assailed by the plaintiff and its alleged 
violation are both contested and uncertain and remain uncertain 
till they are established at the trial on evidence.

15.  In  this  context,  it  would  be  also  appropriate  to  note  the 
observations of the Learned Trial Court verbatim while passing the 
order impugned which is referred hereinafter, “...the petitioners 
are now the owner of 15 Lecha of land described in Schedule-B 
and the petitioners earlier sold a plot of land measuring 15 Lecha 
to the opposite party no.1 in the year 1997. From the documents 
of OP it transpires that Punu Roy sold the suit land to one Subash 
Debnath, who then sold the same to O.P. no.2. The name of the 
Punu Roy was recorded in the patta. The petitioners claimed that 
a plot of land measuring 15 Lecha was left out after their sale, 
whether the land was actually remained or not can be decided in 
the  main  suit.  But  the  documents  of  OP  no.2  shows  she  is  a 
bonafide purchaser. So the petitioners do not have a strong prima 
facie case for granting injunction”.

16. Upon sifting the materials on case record at this stage as to 
the rival contentions, it would made to appear that the petitioner 
claiming the suit land on the strength of inheritance on the other 
hand  the  Opposite  party/Respondent  No.2  contended  about 
bonafide  purchase  of  the  suit  land  from  the  Opposite 
Party/Respondent  No.1  for  valuable  consideration  and being  in 
possession  of  the  same  and  the  documents  produced  by  the 
Opposite  party/Respondent  no.2  are  also  backing  such  claim 
showing  the  name  of  the  vendor  of  the  Opposite 
party/Respondent  No.2,  namely,  Punu  Roy,  the  Opposite 
party/Respondent No.1 as being recorded in the patta.

17. While probing the order of the Learned Trial Court impugned, 
the operative part of which is reproduced hereinabove, it appears 



that  the  Learned  Trial  Court  has  considered  the  principle 
governing  such  injunction  prayer  in  passing  the  order  dated 
12.3.2010  and  also  noted  the  aspect  whether  the 
Appellants/Plaintiffs are having 15 Lecha land remaining after the 
admitted sale of an area of 3 Bigha 1 Lecha is a matter which is to 
be looked into at the trial of the main suit and further that by the 
documents produced in the case, the Respondent/defendant no.2 
has been able to show about her purchase of the suit land and, 
furthermore, that the  Patta concern highlighting the name of her 
vendor, Punu Roy, that is the Respondent/defendant no.1, there is 
no  prima  facie  case  for  temporary  injunction  and  the 
Respondent/Defendant no.2 being in possession, the balance of 
convenience is against the Appellants/Plaintiffs.

18. The above aspects surfaces that the Learned Trial Court has 
clearly noted and given separate findings and conclusion as to the 
three  golden  principles  regarding  granting  and/or  refusal  of 
temporary injunction, namely, (i) existence of prima facie case, (ii) 
balance of convenience and (iii) irreparable loss and injury on the 
basis of the materials on the case record. 

19.  In  the  heels  of  the  factual  aspects  of  the  case,  cited 
hereinbefore,  noting  the  settled  proposition  of  law  which 
disfavour  granting  of  injunction  against  the  person  having 
possession  of  the  suit  property,  in  my  considered  view,  the 
Appellants/Plaintiffs have failed to make out a prima facie case as 
well as balance of convenience before the Learned Trial Court for 
granting an order of  temporary injunction for which the prayer 
was rejected by the Learned Trial Court.

20. Therefore, I am of the considered opinion that the impugned 
order dated 12.3.2010 does not surface arbitrariness, perversity 
and non application of mind as agitated in the appeal before this 
Court seeking interference.



21. Accordingly,  the impugned order dated 12.3.2010 also does 
not attract any necessity of interference in exercise of this Court’s 
power and jurisdiction conferred under Order - XLIII Rule-1(r) of 
the C.P.C.

22.  Situated  thus,  the  present  appeal  is  hereby  dismissed  on 
contest.

23. Considering surrounding facts and circumstances of this case, 
both the sides are left to bear their own costs.

24. Send down the L.C.R. along with a copy of this judgment and 
order to the Learned Trial Court.

25. Given under the hand and seal of this Court on this the 19th 

day of August, 2013 at Guwahati.

                                                                        

  Civil Judge No:- 2 

                                                                         Kamrup 

            

             

         Dictated and Corrected by me.

         Civil Judge No:- 2

                 Kamrup.




