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    HIGH COURT FORM NO. (J)2
           HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

District :   KAMRUP, 

IN THE COURT OF CIVIL JUDGE NO.2,KAMRUP,GUWAHATI
 
Present :  Sri R. Bhattacharjee, AJS,

Tuesday ,    the   13th   day of     August , 2013

Title  Appeal No. 62/2012

1. Sri Dwipen Choudhury 
2. Smti. Bina Choudhury
3. Sri Prafulla Choudhury
4. Sri Dilip Choudhury
5. Sri Subodh Choudhury 
6. Smti. Kunja Choudhury
7. Smti. Nilima Choudhury    ...............    Appellants/Defendants

VS
Sri Ghanashyam Choudhury    ............. Respondent/Plaintiff

This appeal coming on for final hearing on  22/7/13 & 29/7/13     in the 

presence of : 

1.  Sri  A.C. Sharma, ......Learned Advocate (s) for the Appellants

1. Sri B.K. Sharma .....Learned Advocate (s) for the Respondent 



And  having  stood  for  consideration  to  this  day,  the  Court  delivered  the  
following Judgment :

JUDGMENT

1. This  Appeal  has  been  preferred  by  the  Appellant/Defendant  

against  the  Judgment  and Decree  dated  14/5/12   passed  by  the  Learned  

Munsiff , Rangia ,  in Title  Suit No. 1/09 .

2. On  receipt  of  the  appeal  memo  ,  notice  was  issued  to  the  

Plaintiff/Respondent  and the case record of T.S. No. 1/09 was called for from  

the  Learned  Trial  Court  .   Plaintiff/Respondent  appeared   through  the  

Learned Counsel and contested the appeal. 

3. I  have heard the Learned Counsel for both sides.   I  have also  

perused and considered the appeal memo and the  case record of T.S. No.  

1/09  and written argument on behalf of the appellant side.  

4. The brief facts leading to filing of T.S. No. 1/09, as surfaced upon  

the record, as per claim of the Plaintiff /Respondent, is that the predecessor  

in interest of the Plaintiff/Respondent, Nagendra Nath Choudhury was the  

pattadar of the suit land and he died leaving behind Plaintiff along with his  



elder  brother  Purnananda  Choudhury  and  elder  sister  of  the  Plaintiff,  

Swarajini  Choudhury  and  their  mother  Kanchan  Priya  Choudhury.  

According to the Plaintiff/Respondent,  subsequently  their mother Kanchan 

Priya Choudhury and his elder brother Purnananda Choudhury also expired  

and Swarajini Choudhury waiving her claim over the suit land in favour of  

the Plaintiff and Purnananda Choudhury dying bachelor , suit land devolved  

upon  the  Plaintiff  and  accordingly,  he  has  been  possessing  the  same  by  

mutating his name and paying land  revenue. 

5. The Plaintiff/Respondent submitted that during the life time, his  

predecessor in interest rented out a house situated over suit land to one Satya  

Ram  Deka  who  subsequently,  abandoned  the  same  and  later  on,  

Plaintiff/Respondent permitted  one Mahendra Rajbongshi to look after the  

suit land. 

6. Plaintiff/Respondent further submitted that in the month of April,  

2005 the Defendants /Appellants encroached upon the suit land and ending  

up  constructing  a  tin  roofed  house  thereby  compelling  the  

Plaintiff/Respondent  to  initiate  the  instant  suit  seeking  for  decree  for  

declaration  of  his  right,  title  and  interest  over  the  suit  land  along  with  

recovery of khas possession of the same. 



7. The  Defendants/Appellants  contested  the  suit  by  filing  written  

statement wherein they have denied the averments and allegations pressed  

into  service  by  the Plaintiff/Respondent  and ,  inter  alia  ,  submitted  their  

claim over  the  suit  land  by  way  of  adverse  possession  since  1/4/80  and  

agitated  that  their  such  possession  was  continuous  and  uninterrupted.  

According to the 

Defendants  /Appellants,   the  Plaintiff  /  Respondent  has  initiated  a  false  

proceeding before the Learned Executive Magistrate, U/S 145/146 of CR.P.C  

in  order  to  reap  illegal  gain.   The  Defendants/Appellants  prayed  for  

dismissal of the suit with costs. 

7. In  the  heels  of  above,  both  the  sides  went  on  trial  with  the  

following issues settled by the Learned Trial Court. 

ISSUES

1) Whether there is cause of action for the suit  ?

2) Whether the suit is barred by limitation  ? 

3) Whether the suit is bad for non-joinder of necessary parties  ?

4) Whether Mahendra Raj Bongshi looked after the suit land on behalf  

of the Plaintiff from 1970 till April, 2005 ?

5) Whether the Plaintiff  has right title and interest over the suit land  ? 



6) Whether the Plaintiff is entitled to the relief as claimed for ?

8. During  trial  both  the  sides  adduced  oral  and  documentary  

evidence.  

9. After going through the evidence and hearing argument of both  

sides , Learned Trial Court was pleased to  decree the suit in favour of the  

Plaintiff/Respondent .

10. Against  the  above  Judgment  and  Decree  ,  the  Defendants  

/Respondents  have preferred the  instant  appeal  on the following amongst  

other grounds :

a) That the impugned Judgment and Decree  is bad in law as well as  

in facts and as such same is liable to be set aside.  

b) That the Learned Trial Court  failed to appreciate the evidence on  

record in its  proper perspective and as such the impugned Judgment and  

Decree is bad and liable to be set aside.  

c) That the Learned Trial Court has wrongly decided the issues and  

as such, the impugned judgment and decree is bad and liable to be set aside.  



d) That  the  Learned  Trial  Court  has  committed  gross  illegality  

regarding  the  cause  of  action  in  absence  of  any  averments  made  in  this  

regard in the plaint. 

e) That the  Learned Trial Court has committed wrong in deciding  

the  issue  only  on  the  basis  of  the  evidence  put  forward  by  the  

Respondent/Plaintiff thereby totally ignoring the oral as well as documentary  

evidence of defendant side and as such the impugned judgment and decree is  

bad and liable to be set aside. 

f) That the Learned  Trial Court  committed wrong in 

deciding the title of the Respondent/Plaintiff only on the basis of possession  

and as such the impugned judgment and decree is bad in law and fact and as  

such liable to be set aside. 

g) That there having clear evidence that the Respondents/Plaintiffs'  

father  is  residing  permanently  at  Tezpur   since  long  and  the  

Defendants/Appellants  having  prove  their  possession  over  the  suit  land  

denying the title of the Respondents/Plaintiff particularly through Exhibit –  

Ka, Bhibagnama and other evidence for long more than statutory period of  

12 years,  the Learned Trial Court committed wrong in declaring title of the  

Plaintiff over the suit land and as such the impugned judgment and decree is  

bad and liable to be set aside. 



h) That the Respondent/Plaintiff being out of possession of the suit  

land it was the burden of the Respondent/Plaintiff to prove that he was in  

possession of the suit land within 12 years preceding to the institution of the  

suit,  but  having  failed  to  discharge  the  said  burden  by  the  

Plaintiff/Respondent, the impugned Judgment and Decree is bad and liable  

to be set aside. 

i) That  there  having unrebutted  evidence addressed by the D.W.4  

during his cross-examination and further that late Probodh Choudhury , the  

predecessor in interest of the Defendants constructing house over the suit  

land about 30/40 years ago, the Learned Trial Court committed wrong in  

passing the impugned judgment and decree and as such same is liable to be  

set aside.  

j) That  the  Learned  Trial  Court  committed  gross  illegality  in  

deciding the issue regarding non-joinder of parties in as much as the person  

alleged  to  be  in  possession  of  the  suit  land   on  behalf  of  the  

Respondent/Plaintiff was a necessary party to be impleaded in the suit for its  

proper adjudication and as such the impugned judgment is bad and is liable  

to be set aside.  

k) That the Learned Trial  Court committed wrong in deciding the  



suit  in  absent  of  any  cogent  evidence  in  support  of  the  claim  of  the  

Respondent/Plaintiff and as such the impugned judgment and decree is bad  

and liable to be set aside. 

l) For that the Learned Trial Court had passed the judgment and  

decree on wrong appreciation of evidence on record and as such it is liable  

to be set aside.

m) For that  the  Learned Trial  Court  wrong in expressing adverse  

opinion against the Defendants only for non-examination of the Defendant  

No. 1 because of his illness and as such the impugned Judgment and Decree  

is bad and liable to be set aside. 

n) For that in any view of the matter the impugned Judgment and  

Decree is bad and liable to be set aside. 

11. During  appeal  hearing,  Learned  Counsel  for  the  Appellants  

/Defendants have reiterated the grounds raised in the 

appeal  memo.   On  the  other  hand,  Learned  Counsel  for  the  

Respondent/Plaintiff  has  submitted  that  decreeing  of  the  suit  is  just  and  

proper and the decision of Learned Trial Court needs no interference.  



12. POINTS FOR DETERMINATION

A) Whether the Judgment and Decree passed by the Learned Trial Court  

is just and proper and needs interference in this appeal?

13. Learned Trial Court has considered issue Nos. 1, 2 and 4 together  

and an argument for the Defendants/Appellants  has been pressed with that  

the Learned Trial  Court  ought  to  have decided the issues separately  and  

accordingly suit  is  required to be remanded.  In order to appreciate said  

argument, it is apposite to examine the findings of the Learned Trial Court at  

the  outset,  in  respect  of  the  issues  cited  hereinabove,  so  as  to  ascertain  

whether there exists force in such argument.  

a) Learned Trial Court has answered the issue No. 1 as to the cause  

of action in favour of the Plaintiff/Respondent holding that there is cause of  

action for the suit.  During appeal hearing Learned Counsel appearing for  

Defendants/Appellants side further pressed that the Plaintiff side has failed  

to disclose any cause of action for which the plaint ought to have rejected,  

whereas, the Learned 

Counsel for the Plaintiff/Respondent refuted the argument stating inter-alia  

that  it  was  averred  specifically  in  the  plaint  that  the  defendants  have  

dispossessed the plaintiff  in the month of April,  2005  and accordingly,  it  

cannot be said that the plaintiff/respondent has not disclosed the cause of  

action for the suit. 



b) I have considered the submission of Learned Counsel for both the  

sides in respect of the issue vis-a-vis materials on case record relating to the  

findings of Learned Trial Court. 

c) Upon  perusal  of  the  plaint,  it  appears  that  plaintiff/appellant  

asserted that the defendants have encroached upon the suit land during the  

month of April, 2005. 

d) In the reported decision  M/S Raptakos Brett  & Co.  Ltd  Vs.  

Ganesh Property, AIR 1998 SC 3085, it was observed by the Hon'ble Apex  

Court that the cause of action has to be culled out on a conjoint reading of  

all the paragraphs of the plaint and in conjunction with the documents filed  

by the plaintiff. 

e) In view of the above position, it appears that this court is to probe  

that  whether the Learned Trial  Court  had considered what  constitute  the  

cause of action for the present suit basing upon the materials on the record. 

f) It is well settled that a cause of action means every fact which, if  

traversed, would be necessary for the plaintiff to prove in 

order to support the right to a judgment in his favour.  In other words, it is a  



bundle of facts which taken with the law applicable to him gives the plaintiff  

a right to relief against the defendant. 

g) As it is evident that in the present suit plaintiff/appellant asserted  

that the defendants have encroached upon the suit land during the month of  

April, 2005 which was denied by the defendants staking a claim over the suit  

land  by  way  of  adverse  possession,  accordingly,  I  am  of  the  considered  

opinion that there exists sufficient material proposition of facts asserted by  

plaintiff/respondent  side  and  denied  by  the  defendants/appellants  which  

shows that there is cause of action for the suit .  Accordingly, I concur with  

the findings of the Learned Trial Court regarding this issue. 

h) Next, noting the decision as regard the point of limitation vis-a-vis  

issue No.  2  and the issue No.  4,  it  is  visible  that  both these  issues were  

answered by the Learned Trial Court in favour of the plaintiff/respondent. 

i) Upon consideration  of  the  rival  contentions,  it  would  made to  

appear that in the instant suit, the plaintiff/respondent claimed the suit land  

on the strength of inheritance as well as traced the ownership of the suit land  

to his predecessor-in-interest since the life time of the said predecessor-in-

interest  on  and  from  1957  onwards,  whereas,  the  contention  of  the  

defendants/appellants is 



that they are staking their claim of adverse possession since 1/4/1980. 

j) On noting the ocular testimony of the plaintiff/respondent, along  

with  the  documentary  evidence,  it  appears  that  as  P.W.1,  Ghanashyam  

Choudhury,  in  support  of  the  claim  of  the  plaintiff/respondent  side,  

highlighted  that  the  ownership  of  suit  land  being  vested  upon  his  

predecessor-in-interest, Nagen Choudhury, vide Exhibit – 2 , Jamabandi, and  

also able to back the same with Exhibit – 3 and Exhibit – 4 , Jamabandi  

pointing  out  recording  of  his  own  name  and  name  of  his  late  brother  

Purnananda Choudhury vis-a-vis suit land and P.W.2, Dhaneshwar Talukdar,  

P.W.3, Dashrath Kalita and P.W.4, Girish Talukdar supported the contention  

raised by the plaintiff/respondent. 

k) All  the  P.W.s  further  coincided  about  Mahendra  Rajbongshi  

occupying  the  suit  land  on  behalf  of  the  plaintiff/respondent  since  1970  

which appears to be remained unrebutted. 

l) On the  other  hand since  the  appellants/defendants  have  raised  

plea  of  adverse  possession,  as  such,  in  the  backdrop  of  facts  and  

circumstances surfaced in the case, it is expedient to note the well settled  

principle of law, the moment a party claims title by adverse possession, it is  

incumbent upon said party to prove the same. 



m) Learned Counsel appearing for the appellants/defendants relied  

upon the decisions published in AIR 2008 SC 346 AND (2004) 10 SCC 779 

in support of the contention and drawn my attention to the paragraph No. 26 

of  the  decision  reported  in  AIR 2008  SC 346   pointing  out  that  it  was  

narrated therein that  “... the plaintiff was bound to prove his title as also  

possession within twelve years preceding the date of institution of the suit  

under the Limitation Act, 1963, once the plaintiff proves the title, the burden  

shifts to the defendant to establish that he has perfected his title by adverse  

possession “ and since the plaintiff/respondent within twelve years preceding  

the  date  of  institution  of  the  suit,  as  such  on  the  part  of  the  failure  of  

plaintiff/respondent to discharge the said burden, the defendants/appellants  

establishing their  title  by way of  cogent  evidence,  the suit  is  ought  to be  

dismissed. 

n) Upon reverential perusal of the said decision, it appears that the  

afore-cited observation was made in relation to the Articles 142 and 144 of  

the old Limitation Act. 

o) In this context, noting the ratios of both the decision relied upon  

by  the  defendants/appellants,  it  appears  that  ratio  of  both  the  decisions,  

rather,  points  out  that  same supports  the  well  established  principle  cited  

hereinbefore  that  the  burden  of  proving  all  the  elements  of  adverse  

possession is on the party setting up such title. 



p) It is also the settled proposition that when the suit is based for  

title  for  possession,  once  the  title  is  established  on  the  basis  of  relevant  

documents  and  other  evidence  unless  the  defendant  proves  adverse  

possession for the perspective period, the plaintiff cannot be non suited. 

q) In the light of above, noting the evidence of defendants/appellant  

side on the case record, it appears that D.W.1, Prafulla Choudhury though  

contended about possessing the suit  land for 30/35 years time period but  

clearly specified about exercising his voting right for such entire period in  

the cross examination not only from a different village that of the suit land  

but  also  elaborated  about  residing  in  the  permanent  paternal  house  on  

1/4/1980  which  seems  unusual  and  inconsistent  with  the  claim  of  the  

defendants/appellants side in as much as had the plaintiff/respondent was  

dispossessed on 1/4/1980, as claimed by the defendants/appellants then in  

natural consequence, the D.W.1 would have stated about being in possession  

of suit land on and from said date. 

r) Accordingly, even if D.W.4, in his cross-examination uttered that  

the  defendants  constructed house over  the suit  land,  30/35 years ago,  as  

pointed out by the Learned Counsel for the appellants/defendants side, so as  

to highlight about uninterrupted possession of the defendants/appellants over  

the suit land, in the backdrop of candid statement in the very next lines by the  



D.W.4, 

that the said D.W.4 is not aware of either Ghanashyam or about the suit land,  

I am of the considered view that the testimony of D.W.4 is also required to be  

taken with a pinch of salt. 

s) Therefore,  the  afore-cited  aspects  spell  out  that  the  contention  

pressed by the defendants/appellants is rather improbable. 

t) So the decision arrived at by the Learned Trial Court as regards  

both these issues cannot be said contrary to the materials on the records. 

u) Now answering  the  argument  as  to  the  point  of  discussion  of  

issues together by the Learned Trial Court, I am of the considered opinion  

that it is evident upon the record that issues were framed and the parties led  

evidence and sifting the said evidence on the basis of material on case record  

the  decision  was  rendered  by  the  Learned  Trial  Court.   So,  it  can  be  

transparently  noted  that  it  is  not  a  case  where  decision  was  rendered  

surprisingly without contemplation by the parties. 

v) Since the Learned Trial Court allowed the parties to led evidence  

in respect of the issues and the parties have actively participated in trial on  

the said issues and invited a decision, as such I am of the mindful view that  



for such discussion of issues together by the Learned Trial Court neither side  

is prejudiced. 

w) Hence, I record my agreement as regard the findings of Learned  

Trial Court relating to these issues negating the prayer for remand of the  

suit. 

x) In respect of the issue No. 3, the Learned Trial Court has recorded  

its finding that the suit is not bad for non-joinder of necessary party.  From  

the trend of cross examination, it appears that plea as to defect of parties vis-

a-vis non impleadment of Sarojini Choudhury, the sister of the plaintiff was  

taken  but  it  appears  that  said  Sarojini  Choudhury  was  arrayed  as  the  

defendant No. 8 in the suit and as the plaintiff contended  his ownership of  

suit land and Mahendra Rajbangshi was possessor under him, accordingly, I  

am  of  the  considered  opinion  that  said  Mahendra  Rajbangshi  is  not  a  

necessary  party  in  the  suit  in  as  much  as  neither  it  can be  said  that  in  

absence of said Mahendra Rajbangshi no effective order can be passed nor  

the presence of  said Mahendra Rajbangshi is necessary for complete and  

final  decision  on  the  question  involved  in  the  proceeding.   Therefore,  I  

concur with the findings of the Learned Trial Court relating to this issue. 

y) Learned Trial Court has arrived at the findings in issue No. 5 and  

6  that the respondent/plaintiff has right, title, interest over the suit land and  



the respondent/plaintiff is entitled to the relief as claimed for.  In the light of  

foregoing discussions, I do not find any cogent reason to differ. 

z) Consequently,  Learned  Trial  Court  decreed  the  suit  with  cost  

declaring  the  plaintiff  has  right,  title,  interest  over  the  suit  land  and  is  

entitled  to  the  recovery  of  possession  which  is  natural  corollary  to  the  

aforesaid decision in issues framed in the suit.   Hence, I do not find any  

reason to interfere with such findings of Learned Trial Court. 

14. In  the  result,  I  hold  that  the  appeal  is  devoid  of  merit.   The  

judgment and decree passed by Learned Munsiff, Rangia in T.S. No. 1/2009  

is upheld and affirmed. 

   15.  O R D E R 

The appeal is consequently dismissed on contest.  The judgment and decree  

passed by Learned Trial Court in Title Suit No. 1/2009 is hereby affirmed  

and upheld.  Considering surrounding facts and circumstances, the parties  

are left to bear their own costs. 

16. Send down the  case  record of  T.S.  No.  1/2009 to  the  Learned  

Court of Munsiff, Rangia with a copy of this judgment. 

17. Given under my hand and seal of this court on this the 13 th day of  
August, 2013 . 



Civil Judge No. 2,
Kamrup, Guwahati. 

Dictated & corrected by me

Civil Judge No. 2, 
Kamrup, Guwahati. 


