
IN THE COURT OF CIVIL JUDGE NO. 2, KAMRUP, 
GUWAHATI.

Present : Shri R.Bhattacharjee, M.A., Llb, AJS,
Civil Judge No. 2, Kamrup, Guwahati.

Friday,   The 16th Day of August, 2013.

Title Appeal No.   76 /2012

On the death of Mukunda Thakuria his legal heirs
1. Smti Ulupi Thakuria 

2. Sri Monoj Kumar Thakuria
3. Smti Ranju Pathak

4. Sri Nitul Thakuria……..……. Appellants/ Plaintiffs

-Versus-

1. Smt. Maya Das
2. Sri Debasish Das
3. Sri Debajit Das

4. Sri Debadutta Das........... Respondents / Defendants

This  appeal  coming  on  for  final  hearing  on  8.7.2013,  29.7.2013  in 
presence of:-

1.Sri. T.Sharma
2. Sri H. Sharma………………Learned Counsel for Appellant.

1.Sri. A.C. Sharma ……………….Learned Counsel for Respondents.

And having stood for consideration to this day, the Court delivered the 
following Judgment:-

J U D G M E N T

1. This appeal has been preferred by the Plaintiff/Appellant against the 
judgment  and  decree  dated  30/05/2012  passed  by  learned  Munsiff  
No.3, Kamrup, in Title Suit No.94/2010.



2.  On  receipt  of  the  appeal  memo,  notices  were  issued  to  the 
Defendants/Respondents and case record of Title Suit No.94/2010 was 
also called for from the Learned Trial Court. Defendants/Respondents 
appeared through engaged Learned Counsel and contested the appeal.

3.  I  have  heard  Learned  Counsel  for  both  the  sides,  perused  and 
considered the  appeal  memo as well  as  the case record  of  Title  Suit 
No.94/2010.

4.   The  brief  facts leading to filing of the Title  Suit  No.94/2010,  as 
surfaced upon the record, is that the suit land measuring an area of 1 
Katha 10 Lecha was originally owned by the predecessor-in-interest of 
the Defendants/Respondents, namely, Taranath Das, who, during his life 
time,  had  entered  into  an  agreement  for  sale  of  the  same  with  the 
Plaintiff/Appellant  on  18.1.1981,  for  a  mutually  agreed  lumpsum 
consideration of Rs.12,000/-  and accordingly, on the very date of the 
execution of said agreement, by obtaining an amount of Rs. 1,500/- out 
of the above amount, the possession of the suit land was also delivered 
to  the  Plaintiff/Appellant  by  the  predecessor-in-interest  of  the 
Defendants/Respondents with an undertaking that the relevant Sale Deed 
was  to  be  executed  within  four  months  time  period  along  with 
transaction of the balance consideration amount taking place. According 
to Plaintiff/Appellant, there after he has started possessing the suit land 
by erecting dwelling house therein and also made payment of balance 
consideration  amount  to  the  predecessor-in-interest  of  the 
Defendants/Respondents  on  7.7.1981  but  in-spite  of  his  repeated 
requests,  the  predecessor-in-interest  of  the  Defendants/Respondents 
refused to execute and register relevant Sale Deed.  Plaintiff/Appellant, 
further, submitted that subsequently, he has gathered knowledge that a 
ceiling case was pending in respect of the suit land and accordingly, it 
revealed that the predecessor-in-interest of the Defendants/Respondents, 
without having any right to sell the suit land entered into such agreement 
with  him.  Plaintiff/Appellant,  furthermore,  submitted  that  he  has 
acquired right and title over the suit land by way of adverse possession 
and as the present Defendants/Respondents have been threatening him to 
dispossess hence the suit was filed praying for declaration of his right, 
title, interest over the suit land by way of adverse possession along with 
other relief incidental thereto.

5. The  Defendants/Respondents contested by filing written statement 
along with counter claim and put up resistance on various law points 
such as there is no cause of action, the suit is not maintainable, the suit is 
bad for non-joinder of necessary parties, suit is barred by limitation and 
so on and so forth. The Defendants/Respondents denied and refuted the 
claim  pressed  into  service  by  the  Plaintiff/Appellant  that  their 



predecessor-in-interest  entered  into  any  agreement  with  the 
Plaintiff/Appellant  and  inter-alia  submitted  that  the  plaintiff  is  a 
permissive occupier who has failed to vacate the suit land in-spite of 
demand  being  raised  by  them.  According  to  the 
Defendants/Respondents,  the  possession  of  the  Plaintiff/Appellant 
cannot be construed as conferring title to the Plaintiff/Appellant and plea 
of  adverse  possession  is  ambiguous  and  liable  to  be  rejected. 
Defendants/Respondents, further, submitted that consequent upon death 
of  their  predecessor-in-interest,  the  Plaintiff/Appellant  was  asked  to 
vacate of suit land but the Plaintiff/Appellant though agreed initially but 
later-on filed the suit for wrongful gain. Defendants/Respondents further 
prayed for dismissal of the suit with costs and declaration of their right, 
title, interest over the suit land and recovery of possession of the same 
by way of counter claim.

6. In the heels of above, both the sides went on trial with the following 
issues settled by Learned Trial Court:-

i). Whether the deceased Taranath Das entered into an agreement for sale 
of the suit land on 18.1.1981?

ii). Whether the plaintiff was handed over possession of the suit land on 
the day of execution of the deed of agreement?

iii). Whether the plaintiff has acquired right, title and interest over the 
suit land by way of adverse possession?

iv). Whether the plaintiff is entitled to decree as prayed for?

v). To what reliefs the plaintiff is entitled?

vi) Whether the defendants are entitled to reliefs as prayed for in the 
counter claim?

7. During trial, both the sides examined witness and the plaintiff has also 
exhibited documents.

8. After going through the evidence and hearing arguments of both sides, 
Learned  Trial  Court  was  pleased  to  dismiss  the  suit of  the  plaintiff 
decreeing counter claim of the defendants.

9. Against the above judgment and decree, the Plaintiff has preferred the 
instant appeal on the following amongst other grounds:-



a) That the judgment and decree dated 30.5.2012 is not based on the 
pleadings of the parties, the documents relied and exhibited and lastly on 
evidence and accordingly same is liable to be set aside;

b) That the counter claim ought to have been dismissed for non-joinder 
of necessary parties;

c) That the co-defendants have neither signed the written statement nor 
authorised  the  defendant  no.2  and  accordingly  the  written  statement 
ought to have not accepted by the Learned Trial Court and by not doing 
so, the Learned Trial Court has committed manifest errors in the eyes of 
law and as such the impugned judgment being a nullity is liable to be set 
aside;

d) That the suit land being the joint property of the defendants/counter 
claimants,  defendant  no.2  himself  preferred  the  counterclaim without 
impleading the other legal heirs of late Taranath Das and accordingly, 
the counter claim ought to have been dismissed and as such impugned 
judgment and decree is liable to be set aside;

e) That in the paragraph no.2 of the written statement, the execution of 
agreement  was  denied  and  again  in  paragraph  no.  9  of  the  written 
statement, the execution of agreement is admitted and as the Learned 
Trial  Court  has  failed  to  appreciate  the  admission  as  regard  such 
execution, as such the impugned judgment and decree is liable to be set 
aside;

f) That though the evidence of D.W.1 proved the agreement in question 
but as the Learned Trial  Court failed to appreciate the said evidence, 
accordingly, the impugned judgment and decree is liable to be set aside;

g) That the plea of allowing permissive possession to the plaintiff taken 
by the defendants is false and baseless and as such impugned judgment 
and decree is liable to be set aside;.

h)  That  the  D.W.1  in  the  evidence  clearly  mentioned  about  plaintiff 
being put to possession in 1980-85 which fact was ignored by Learned 
Trial Court  and as such the impugned judgment and decree is liable to 
be set aside;

i) That the Learned Trial Court has not discussed issue nos. 3, 4 and 5 
and as such the impugned judgment and decree is liable to be set aside;

j) That the Learned Trial Court has failed to appreciate that on the expiry 
of agreement dated 18.1.1981, the executant has failed to perform his 
part of the contract and accordingly the possession of the plaintiff turned 



hostile for which the right over suit land accrued to plaintiff by way of 
adverse possession and as such the impugned judgment and decree is 
liable to be set aside;

k) That the findings arrived at counter claim was without any specific 
issue and as such, the impugned judgment and decree is liable to be set 
aside; 

l) That in any view of the matter, the impugned judgment and decree 
passed is bad and liable to be set aside.

10. It may be mentioned here that during pendency of instant appeal, on 
the  death  of  appellant  Mukunda  Thakuria,  his  legal  heirs  were 
substituted as the Plaintiffs/Appellants.

11. During appeal hearing, Learned Counsel for the Appellant/Plaintiff 
has reiterated the grounds raised in the appeal memo. On the other hand, 
Learned Counsel for the Respondents/Defendants has submitted that the 
Learned Trial Court has not committed any error in dismissing the suit 
and  decreeing  the  cou  nter  claim  which  is  just  and  proper  and  the 
judgment so impugned needs no interference.

12. POINT FOR DETERMINATION :-
 

(i)  Whether the  impugned judgment  and decree passed by Learned  
Trial Court is just and proper and needs interference in this appeal.

13. At the outset I would like to take up the issue no.(i), “Whether the 
deceased Taranath Das entered into an agreement for sale of the suit land 
on 18.1.1981” which was decided by the Learned Trial Court against the 
Plaintiff/Appellant.

a) It is evident that the Plaintiff/Appellant side claimed the possession of 
the suit land on the strength of an unregistered agreement marked in the 
instant suit  as Ext-1, purported to be executed by the predecessor-in-
interest of the Defendants/Respondents, namely, Taranath Das. 



b)  Though the  Plaintiff/Appellant  side  contended  in  memorandum of 
appeal  that  the  Defendants/Respondents  have  admitted  about  the 
agreement in question in  paragraph no.9 of the written statement  but 
upon  perusal  of  the  paragraph  no.9  of  the  written  statement  of  the 
Defendants/Respondents I do not find any clear cut averments relating to 
such admission, as claimed by the Plaintiff/Appellant and as such when 
the  Defendants/Respondents  have  taken  the  stand  of  denial  of  the 
execution of agreement by their predecessor-in-interest and the D.W.1 
has re-iterated the same, it is incumbent upon the Plaintiff/Appellant to 
prove the agreement in question, that is the Ext-1 in the present case in 
order to establish the claim.

c) In this context, searching answer to the above query, upon noting the 
evidence of P.W.1, Mukunda Thakuria, it appears that said P.W.1, though 
testified about execution of Ext-1 by the predecessor-in-interest of the 
Defendants/Respondents  but  has  also  candidly  admitted  in  the  cross-
examination that in-spite of attesting witnesses named in the Ext-1, Sri 
Bhagwan  Thakuria  and  Man  Shing  Choudhury  are  being  alive,  they 
were not produced as the witnesses to prove the Ext-1. 

d) So when the Plaintiff/Appellant has failed to produce such attesting 
witnesses’ even  though  they  being  alive,  in  absence  of  any  pleaded 
disability, it can be concluded that reliance upon such a document cannot 
be placed in a routine manner as the Plaintiff/Appellant has failed to 
discharge  his  bounden  duty  of  proving  the  Ext-1  document  in 
accordance with the defined provisions of the law of the land.

e)  Therefore, execution of Ext-1 is being not proved it can also not be 
said that the Plaintiff/Appellant has been able and successful to establish 
that the deceased Taranath Das entered into an agreement for sale of the 
suit land on 18.1.1981with him.

f)  Situated  thus,  I  find  sufficient  reasons  to  agree  with  the  findings 
recorded by the Learned Trial Court relating to this issue.

g) Having arrived at the aforesaid conclusion as regard the decision of 
above issue, now I intend to delve into the materials on case record vis-
à-vis  decision  of  the  Learned  Trial  Court  in  issue  no.(ii),  that  is 
“Whether the plaintiff was handed over possession of the suit land on the 
day of execution of the deed of agreement”.

h)  Accordingly,  in  examining  this  issue,  it  appears  to  me  that  the 
decision of issue no.(i) cannot be ignored which was noted hereinbefore 
to have surfaced about Plaintiff/Appellant’s  failure to establish the fact 
asserted that the deceased Taranath Das had entered into an agreement 
for  sale  of  the  suit  land  on 18.1.1981with  him.  Therefore,  when  the 



agreement Ext-1 is not proved, it follows from the above decision that in 
such circumstances it can also not be said that Plaintiff/Appellant has 
been successful to fortify his contention that the possession of suit land 
was delivered to him on the very day of the execution of agreement, Ext-
1 on18.1.1981. 

i) Though upon the rival contentions, it is an admitted position that the 
suit  land  is  under  the  possession  of  the  Plaintiff/Appellant  for  a 
considerable duration of time period, but in the backdrop of above facts 
and circumstances it cannot be said that the Plaintiff/Appellant has been 
possessing the suit land on and from 18.1.1981 vis-à-vis the stand of the 
Defendants/Respondents that the Plaintiff/Appellant has been possessing 
the suit land since 1980-1985 onwards as a permissive possessor. Thus I 
concur with the findings of Learned Trial Court as regard to this issue no 
(ii).

j) Next, noting the decision of issue no.(iii), it appears that the Learned 
Trial  Court  has  recorded  negative  finding  regarding  this  issue  of 
acquisition of title of the suit land by way of adverse possession by the 
Plaintiff/Appellant and consequently, also arrived at a decision that the 
Plaintiff/Appellant is not entitled to any decree and/or relief vis-à-vis the 
issue no.s (iv) and (v). 

k) It has already been noted that in the given scenario Plaintiff/Appellant 
asserted his title by way of adverse possession over the suit land. The 
contention  pressed  into  service  by  the  Plaintiff/Appellant  is  that  by 
executing the Ext-1 agreement of sale, the predecessor-in-interest of the 
Defendants/Respondents,  namely,  Taranath  Das  had  delivered 
possession of the suit land to the Plaintiff/Appellant by obtaining earnest 
money  with  a  promise  to  execute  the  relevant  Sale  Deed  and 
subsequently,  in-spite  of  repeated  demand  and  requests  from  the 
Plaintiff/Appellant,  said  predecessor-in-interest  of  the 
Defendants/Respondents failing to comply with the execution of Sale 
Deed resulted possession of Plaintiff/Appellant over the suit land turning 
hostile and perfected to adverse possession vis-à-vis efflux of time and 
construction of dwelling house and setting up of incidental amenities by 
the Plaintiff/Appellant therein.

l) In order to consider and appreciate the principles governing adverse 
possession  it  would  be  apposite  to  reverentially  note  the  decision 
reported in  (2006) 7 SCC 570,  wherein the Hon’ble Apex Court  has 
observed that, “a person who bases his title on adverse possession must  
show by clear and unequivocal evidence that his title was hostile to the  
real  owner  and  amounted  to  denial  of  his  title  to  the  property  
claimed”.



m) In the said reported case, the Hon’ble Apex Court has also observed 
that  “the  classical  requirements  of  acquisition  of  title  by  adverse  
possession are that such possession is denial of the true owner’s title  
must be peaceful, open and continuous. The possession must be open  
and  hostile  enough  to  be  capable  of  being  known  by  the  parties  
interested in the property, though it is not necessary that there should  
be evidence of the adverse possessor actually informing the real owner  
of the former’s hostile action”.

n) So it follows from the above that a party concern, for establishing his 
adverse  possession,  must  show  the  factum of  possession as  well  as 
requisite intention to such possession, that is the animus possidendi 
vis-à-vis the property in question.

o)  In  the  heels  of  above,  noting  the  materials  on  the  record  in  the 
backdrop of ocular and documentary evidence even if the plea of the 
Plaintiff/Appellant as regard the existence of agreement of transfer of the 
suit  land  is  to  be  believed,  same  portrays  a  picture  where  the 
Plaintiff/Appellant has asserted about waiting for the execution of Sale 
Deed by the predecessor-in-interest of the Defendants/Respondents and 
consequently, almost thirty years or so elapsing, the intention to possess 
the suit land by the Plaintiff/Appellant, in my considered opinion, in the 
light  of above factual  matrix,  cannot be said to  be hostile  to its  true 
owner and same is rather reflective of a derivative character in as much 
as  such  circumstances  transparently  highlighting  the  animus  of  the 
Plaintiff/Appellant is throughout being that of he is in possession of the 
property  belonging  to  his  prospective  vendor  and  the  title  of  the 
Plaintiff/Appellant  was  awaited  to  be  derived  and  perfected  by  the 
execution of a Deed of Sale by the said vendor and/or his heirs.

p) Therefore, the claim of the Plaintiff/Appellant over the suit land by 
way  of  adverse  possession,  in  my  considered  view,  is  incapable  of 
cutting much ice and in natural corollary failed to highlight any merit.

q) Accordingly, I concur with the findings of the Learned Trial Court 
regarding  this  issue  no.(iii)  and  also  endorsed  negative  decisions  in 
natural consequences rendered in issue no (iv), “Whether the plaintiff is 
entitled to decree as prayed for” and in issue no.(v) “To what reliefs the 
plaintiff is entitled” by the Learned Trial Court.

r) Next, as regard the issue no. (vi), it is evident that the Learned Trial 
Court has arrived at a finding that the Defendants/Respondents/Counter 
Claimants are entitled to recovery of khas possession of the suit land.



s) Upon perusal and consideration, it appears that there is no material on 
the record to infer about existence of any ceiling case in respect of the 
suit land as claimed by the Plaintiff/Appellant.
     
t) In relation of the counter claim, the Plaintiff/Appellant pressed that the 
same is bad for defect of parties in the memorandum of appeal but it 
appears that no any name of party specified for whose non-joinder the 
counter claim is hit by such defect.

u) Upon noting the materials on case record, it appears that all the legal 
heirs of deceased Taranath Das were brought into record as parties and 
they  have  preferred  the  counter  claim  together.  So  even  if  the 
Defendant/Respondent  no.2  has  signed  the  written  statement  cum 
counter claim alone it cannot be said that such counter claim is vitiated 
due to the co-defendants/counter claimants not putting their signatures in 
as much as there exists no ambiguity in the averments in this regard in 
the written statement cum counter claim and further that the averments 
also does not show that the co-defendants are left out from the ambit of 
such counter claim.

v) Since, in the heels of above decision in foregoing issues it is notable 
that  the Plaintiff/Appellant has failed to  establish his claim as regard 
adverse  possession  as  such,  in  the  heels  of  testimony  of 
Defendant/Counter  claimant  side,  the  status  of  Plaintiff/Appellant  as 
being a permissive occupier is more probable. 

w) More-so, when the D.W.1 has, inter-alia, deposed about requesting 
the Plaintiff/Appellant to vacate the suit land on 2.1.2010 and said aspect 
withstanding  the  test  of  cross-examination,  I  am  of  the  considered 
opinion that the Learned Trial Court has arrived at a reasoned finding in 
respect of this issue as regard the Defendants/Respondents entitlement of 
relief in accordance with the prayer preferred in the counter claim and 
there exists no ground to disturb such finding of the Learned Trial Court.

x) Consequently, Learned Trial Court dismissed the suit decreeing the 
counter claim declaring that the Defendants/Respondent are entitled to 
recover  the  possession  of  the  suit  land  by  evicting  the 
Plaintiff/Appellant, demolishing the structures constructed over the suit 
land. In the backdrop of foregoing discussion, I do not find any cogent 
reason to interfere with such findings.

14.  In  the result,  I  hold that  the appeal  is  devoid of  merit.  Thus the 
judgment and decree passed by Learned Munsiff No.3, Kamrup in T.S. 
No. 94/2010 is hereby upheld and affirmed.



15. O R D E R

The  appeal  is  consequently  dismissed on  contest.  The  judgment  and 
decree passed by Learned Trial Court in Title Suit No. 94/2010 is hereby 
affirmed and upheld. Prepare the decree accordingly within fifteen days. 
Considering surrounding facts and circumstances, the parties are left to 
bear their own costs.

16. Send down the case record of T.S. No. 94/2010 to the Learned Court 
of Munsiff No:3, Kamrup with a copy of this judgment.

17.  Given under  my hand and seal  of  this  court  on  this  16 th day  of 
August, 2013 at Guwahati.

                                                            Civil Judge No.2
                                                                  Kamrup.

Dictated and corrected by me.

Civil Judge No: 2, Kamrup.


