
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE NO. 2, KAMRUP, GUWAHATI.
Present :-     Sri S. K. Poddar, AJS,Addl. Sessions Judge No. 2,Kamrup, Guwahati.

Criminal Revision No. 122/2012

Sri Sashi Bhushan Tiwari  ............. Petitioner-Vs-                                    Sri Dilip Nandy & another ........... Opp. Parties.
Advocate Appeared:-Mr. N.N.Jha, ………… Advocate for the Applicant.Mr. G. Patowary … Advocate for the Opp. Parties.
Date of Hearing:-     19.08.2013Date of Judgment:-  31.08.2013

JUDGMENT & ORDER

1. The instant revision petition u/s 397/399 Cr.P.C was filed by Sri 

Sashi  Bhusan  Tiwari,  the  2nd party  of  the  proceeding  u/s  145/146  Cr.P.C 

challenging  the  correctness,  legality  and  propriety  of  the  order  dated 

01/11/2012 passed by the learned Executive Magistrate, Kamrup (M), in Case 

No. 34m/2011, u/s 145/146 Cr. P.C. 

2. By  the  impugned  order  learned  trial  Court  has  rejected  the 

prayer for adding parties to the proceeding and also passed an order restraining 

further construction over the D/L.

3. The facts leading to Case No. 34m/2011, u/s 145/146 Cr. P.C. 

was initiated by the respondent No. 1 who is shown to be the attorney of the 

respondent No. 2 to this application in respect of plot of land shown in the 

schedule  of  the  petition alleging possibility  of  breach of  public  peace  and 

tranquillity.  Initially  vide  order  dated  29/04/2011,  Ld.  EM  attached  the 

disputed  land  u/s  146(1)  of  the  Cr.  P.C.  restraining  both  the  parties  from 

entering into the disputed land to prevent breach of peace.    ….Contd… at p/2
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4. Being  aggrieved  at  the  said  order  dated  29/04/2011,  the 

petitioner  preferred  Criminal  Revision  vide  Criminal  Revision  No.  21/11. 

After  hearing  both  the  sides,  the  then  Additional  Sessions  (FTC)  No.  1, 

Kamrup, Guwahati was pleaded to set aside the order of attachment of D/L 

dated 29/04/2011 and for remanded the matter for fresh consideration. Vide 

order dated 11/10/12, the learned trial Court had fixed the aforesaid matter on 

01/11/2012 for submitting written statements along with relevant documents 

by the 2nd party and also pleased to call a detail report from the Circle Officer, 

Dispur  Revenue  Circle  pertaining  to  the  status  of  the  construction  that  is 

existing over the land in question of the aforesaid case No. 34m/2011.  On 

01/11/2012 the applicant filed one application before the learned trial court 

and prayed for impleading Sri Bachandeo Tiwari and Sri Om Prakash Singh as 

opposite parties  to  this  case  as  because,  both the  said two persons are  the 

owners and possessors of the D/L. It was also pleaded that  the relevant land 

documents are at their custody and disposal and hence the petitioner expressed 

his inability to produce the land documents before the trial Court. It will be 

pertinent  to  mention herein that  the  aforesaid  Sri  Bachandeo Tiwari  is  the 

father of the applicant. 

5. Vide  order  dated  01/11/2012,  the  learned  trial  Court  after 

hearing both the sides, rejected the prayer of OP for impleadment of the two 

persons with a further order that if required, the same may be considered at 

later stage. In the said order learned trial court has also directed CO, dispur 

Rev. Circle to submit his report and till receipt of the report, restrained the 2nd 

party not to construct any structure during pendency of the proceeding till the 

next order. In spite of specific plea that the 2nd party was not in possession of 

the documents, learned trial court has again directed the OP to submit relevant 

documents of the D/L. 

6.  Being highly aggrieved by and dissatisfied with the order dated 

order  dated  01/11/2012  passed  by  the  learned  trial  Court,  the  Revision 

petitioner has preferred this revision on the following grounds amongst others:

i) For that the said impugned order dated 01/11/2012 passed in Case 

No. 34m/2011 by the learned Trial Court.

(ii) For that while passing the said impugned order dated 01/11/2012, 

the learned Trial Court had not applied his judicious mind and the said 
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impugned  order  dated  01/11/2012  is  going  to  violate  the  golden 

principle of audi alterem partem rule.                  ….Contd… at p/3

(iii)  For that the learned Trial Court has failed to appreciate that Sri 

Bachandeo Tiwari and Sri Om Prakash Singh are the necessary parties 

to the Case No. 34m/2011 as they have definite and clear right over the 

disputed land. 

(iv)  For  that  the  learned  Trial  Court  in  the  impugned  order  dated 

01/11/2012 did not put any specific reason or reasons while the prayer 

of  the  applicant  made  in  the  said  application  is  not  allowed  on 

01/11/2012. 

(v) For that the learned Trial Court had exceeded the jurisdiction vested 

upon it and passed an order directing the petitioner who is the second 

party in Case No. 34m/2011 “not to construct more during pendency of 

the proceeding till the next order” and the said order dated 1/11/2012 is 

nothing but an injunction order which cannot be granted the learned 

Executive Magistrate in a proceeding Under Section 145/146 Cr. P.C. 

(vi) For that in the impugned order dated 01/11/2012, it is clearly stated 

that the report sought by the learned trial court as on 11/10/2012 has 

also not been received from the Circle Officer, Dispur Revenue circle, 

and without waiting for the same, the learned Trial Court had passed 

the  impugned  order  dated  01/11/2012  which  is  highly  illegal, 

whimsical, arbitrary and untenable in law. 

(vii) For that the learned Trial Court also failed to appreciate that the 

earlier order of attachment of land dated 29/04/2011 passed by it was 

put under challenge and the Hon'ble Court of the Additional Sessions 

Judge(F.T.C.) No. 1, Kamrup, Guwahati was pleased to set aside the 

order of attachment of land dated 29/04/2011 vide Judgment and order 

dated 13/02/2012 passed in Criminal Revision No. 21/2011. 

(viii) For that the learned Trial Court had converted a quasi criminal 

proceeding into a civil  court  and assumed the jurisdiction of  a civil 

court by granting injunction in favour of the 1st Party of the Case No. 

34m/2011 which is most illegal without any jurisdiction. 

7. On admission of the revision petition notice was issued to 1st 

Party/respondent and the record was called for. The O.P. entered appearance 

through his engaged advocate and contested the proceeding. 
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8. During  hearing,  Mr.  N  N  Jha,  learned  advocate  for  the  2nd 

party/petitioner  while  reiterating  his  ground  taken  in  the  revision  petition 

vehemently submitted that learned trial court            ….Contd… at p/4

while passing the impugned order has taken the role of a civil court by way of 

restraining the Second party in undertaking further construction inspite of no 

attachment order in was in force. The rejection of the prayer for adding party 

is  also  not  in  accordance  with  law.  On the  other  hand,  Mr.  G.  Patowary, 

learned  advocate  for  the  1st party/O.P.  while  supporting  the  order  has 

submitted that the order being interlocutory order no revision is maintainable 

and prayed for dismissal of the same. I have considered the submissions and 

gone through the impugned order and the record. 

9. So far rejection of the prayer of adding party, namely Bachandeo 

Tewari and Omprakash Tewari is concerned, I found no illegality in the order. 

A proceeding 145 Cr. P.C. mainly related to possession simplicitar and dispute 

of ownership have no relevance in such proceeding. Merely the fact that the 

said 2 persons are  the  real  owners  or  that  documents  are  lying with them 

cannot be the sole ground for adding a party in a proceeding u/s 145 and that 

too on an application of 2nd party. It is well settled that, if court directs a a 

party to produce some document and if those are not in his possession, the 

party may inform the matter to the court and court has ample power to issue 

notice to any person to produce documents if so required or court may draw 

adverse presumption u/s 114 of Evidence Act for withholding best evidence. 

In the case in hand, which related to dispute of possession, ld trial court ought 

not to have call for documents as it cannot go into title of a party, yet only on 

the ground that documents are with some other persons, they cannot be treated 

as necessary party. So, learned trial court has rightly rejected the prayer for 

adding said two persons as a party in the proceeding. If any person, who is 

interested in the suit property, on their own make request the court to add them 

as a party in the proceeding and then court may decide the matter. 

10. So  far  next  part  of  the  revision  petition  is  concerned  which 

relates  to  order  restraining  the  OP in  making any  further  construction,  on 

going through the record, it is clear that the initial order of attachment was 

vacated in earlier revision petition. No fresh report was received by the trial 

court  of  having any  construction  from CO Dispur  revenue  Circle  of  from 

Police officer. As such learned Trial Court in fact has no fresh ground to pass 

such  an  order.  It  may  be  mentioned  here  that  for  passing  such  order  in 



Page 5 of 5                                       Cri. Revn. No. 122/2012
restraining further construction, an executive magistrate court dealing u/s 145 

Cr.P.C in fact has no power to issue such order except upon converting the 

proceeding u/s 144 Cr.P.C.                                          ….Contd… at p/5

in some extraordinary situation. No such conversion was even made before 

passing the order of retainment. Granting of such order is within the exclusive 

jurisdiction of Civil Court u/s 94 CPC/151CPC. This part of the impugned 

order is without jurisdiction, perverse and bad in law and cannot be allowed to 

stand. 

11. In view of the effect of the impugned order, it may be noted that 

here that the argument of the learned advocate of OP that the impugned order 

is interlocutory in nature cannot be accepted. An order of adding party or order 

of injunction to construct effects on the right of the partied to possess the land 

and hence can not be interlocutory. 

12. Considering  all  above,  the  revision  is  partially  allowed  as 

indicated above. While upholding the order of rejecting the prayer of adding 

prayer, the other part of the impugned order viz. restraining the 2nd party from 

undertaking more construction and to produce document is set aside.

13. Both the parties are directed to appear before learned Trial Court 

on 01.10.2013 for further instructions.

14. Send back the LCR with a copy of this order/judgment. 

15.  Revision petition is partially allowed on contest. Parties to bear 

their own costs.

Addl. Sessions Judge No. 2,         Kamrup, Guwahati.


