
IN THE COURT OF THE ADDITIONAL DISTRICT JUDGE NO. 3,KAMRUP, GUWAHATI.
                                                  Present:-   Sri S. K. Poddar, AJS,                                                                             Additional District Judge No. 3,                                                                                 Kamrup, Guwahati.

MAC Case No. 490/2011 u/s 166 M V Act
1. Smt. Gulapi Kurmi, (mother of the deceased)w/o Ram Avtar KurmiVillage:- Telam Nepali,P.S. JonaiDist.:- Dhemaji, Assam                        …………..       Claimants                   -vs-  1. The secretary of Home, Govt. of Assam.2. DGP Assam (Owner of offending vehicle)3. Sri Rabindra Sonowal (Driver of offending vehicle)                                                                                           …. Opposite parties

Advocate Appeared:-Mr. Iscandar Ali &Ms. Barnali Phukan  …                         for the Claimants.Ms. V. L. Talukdar, Asst. GP     ………           for the OPs No. 1 to 3.
Date of Argument:-   17.07.2013.Date of Judgment:-   12.08.2013.

J U D G M E N T1. The case of  the claimants  in brief  is,  that,  on 20.07.2010 at about 5.50 p.m. while Deba Kurmi (since deceased) was crossing the road at Lakhipur Tiniali by riding his bicycle, suddenly a motor cycle of police escort  paty  being  driven  rash  and  negligent  manner  by  the  OP  No.  3, knocked  the  deceased  resulting  to  spot  death  of  Deba  Kurmi.  At  the relevant time, deceased was aged about 40 years.  The offending vehicle belong to police department of Assam and was driven by OP No. 3 having valid Driving License. Hence the claimants, being mother of the deceased 
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has filed the petition claiming ten lakh as compensation.     …… Contd . p/22. The  OP  No.  1  and 2,  fie  joint  written  statement  denied  the averments of age, income etc. made in the claim petition but admitted the fact of accident at Telen Lakhimpur Tinali on that day, They also admitted the fact of death of bicyclist but pleaded that accident occurred due to the negligence of the deceased and not for the negligence of OP No. 3. It is also pleaded that Ops are not liable to pay any compensation to the claimant and amount of claim is excessive.3. Opposite  Parties  No.  3,  did  not  contest  the  case  by  filling written statement and the case proceeded ex-parte against him.4. Upon the above pleadings of the parties, the following issues were framed by then presiding officer:-
i)  Whether  the  road  accident  dated  20.07.2010  at  Telen  

Lakhimpur Tinali involving police escort motor cycle took place due to  

rash and negligent driving of the OP No. 3? 

ii) Whether  claimants  are  entitled  to  receive  any  compensation,  

and if yes to what extent and from?5. During trial,  in support of claim petition,  the claimant No. 1 Smt. Gulapi Kurmi, (mother of the deceased) examined herself as PW 1 and Sri Ajay Kumar Kurmi as PW 2 and proved some documents. The opposite parties have not adduced any evidence.                                                  6. I have heard oral arguments of both the parties and perused the materials on records.                                               DECISIONS AND REASONS THERE7. ISSUE NO. 1:- While  filling  the  written  statement  OP  side admitted the fact of death of claimant’s son in an accident but denied the allegation of  negligence of  the OP No. 3.  The claimant/PW No. 1 in her evidence admitted that she has not seen the occurrence on her own. PW 2 is  a  eye  witness  of  the  occurrence  and  categorically  dposed  that  the accident was occurred due to rash driving of motor cycle driver of police escort party.  In this regard, Exbt. 1, shows that police has registered a case against the OP No. 3 u/s 279/304(A)/427 IPC seized the vehicle and D/L of  the  OP  No.  3.  The  OP  side  did  not  adduce  any  evidence  in  rebuttal 
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against the above facts.                                                         …… Contd . p/38. Hon’ble  Supreme  Court  of  India  in  Bimla  Devi  and  Ors.  v. Himachal  Road Transport  Corporation and Ors   MANU/SC/0577/2009/ (2009) 13 SCC 530, held as under:
“15.  In  a  situation  of  this  nature,  the  Tribunal  has  rightly  taken  a  
holistic view of the matter. It was necessary to be borne in mind that  
strict proof of an accident caused by a particular bus in a particular  
manner may not be possible to be done by the claimants. The claimants  
were merely to establish their case on the touchstone of preponderance  
of probability. The standard of proof beyond reasonable doubt could not  
have been applied.”9. Hon'ble Gauhati High Court in the reported case of  Godavari Devi  Sharma  and  ors  vs  United  India  Insurance  Company  Ltd.  and  ors [2012 (4) GLT 516] held as follows:- 

 (  14 ) Moreover,  while conducting the inquiry into a claim under  
Section 166 of the M. V. Act, the Tribunal is not expected to search for  
proof  or  evidence  beyond  reasonable  doubt,  rather  it  is  
preponderance of probability, what the tool is, for assessment of the  
evidence.  The Tribunal can arrive at its finding on the prima facie  
materials, such as the First Information Report to presume existence  
of the certain facts, in absence of other evidence which might debase  
such presumption..”10. The  evidence  of  the  claimant  side,  both  oral  as  well  as documentary, in regards the accident involving the offending vehicle and that, the offending vehicle was driven in a rash and negligent manner is found reliable and probable. Hence, it can safely be held that the accident occurred  due  to  rash  and  negligent  driving  of  the  driver  of  offending vehicle and in the said accident Deba Kurmi died.  This issue is decided accordingly.11. ISSUE NO. 2:- In  view  of  the  discussion  and  decision  of  the previous issue, claimants being wife and children of deceased are certainly entitled to get compensation under the provisions of section 166 of M V Act. Now the prime question is what should be the just and fair quantum of compensation and who will pay the same. 12. In determining the compensation, essential factors e.g. age of the deceased, income, future prospects, dependency of claimants etc. are relevant. So far age of the deceased is concerned for deciding the multiplier to be used, the claimant in her evidence stated that at the time accident her 
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son was aged 40 years.                                …… Contd . p/4In the PM Report (Exbt. 4) has mentioned the age of the deceased as 40 years. No age certificate was proved by the claimant in support of the claim of age. So from the above evidence on record, it can safely be hold that on the date of death the deceased was aged about 40 years as claimed.13. So  far  income  of  the  deceased  is  concerned  the  claimant claimed that the deceased used to earn Rs. 5,000/- per month but has not submitted any documentary evidence. It is in the cross examination of PW 1 and 2 that at the relevant time, deceased was a driver on casual basis as well works all other semi skilled jobs. Hence, it can safely be presumed that even being selling labour he could have earned Rs. 3,000/- per month at the minimum. 14. So  far  the  question  of  deduction  on  account  of  personal expenses of deceased is concerned ,  ratio of  Sarla Verma (Smt) and Ors.  

[supra], is the guiding principle and same will be 50% (one half) as the deceased was bachelor and left behind his mother as sole surviving legal heir. Thus the amount available for calculating compensation will be 50% of Rs. 3000/- i.e. Rs. 1500/- per month.15. In the course of argument learned advocate for claimant has vehemently  argued  that,  for  calculating  the  compensation  age  of  the deceased should be used as multiplier whereas the OP side argued that age of the sole claimant, mother should be taken.16. So far multiplier to be adopted is concerned, ratio of  Sarla Verma  (Smt)  and  Ors.  vs.  Delhi  Transport  Corporation  and  Anr.  [MANU/SC/0606/2009 : (2009) 6 SCC 121] held that multiplier will be on the basis of age of the deceased and not on the age of dependant. The operative paragraph of the judgment of Sarala Verma read as follows…. 
“17. The selection of multiplier is based on the age of the deceased and  
not on the basis of the age of dependent. There may be a number of  
dependents of the deceased whose age may be different and, therefore,  
the  age  of  dependents  has  no  nexus  with  the  computation  of  
compensation.”17. Recently  on  02.04.2013,  a  three  judge  bench  of  Hon'ble Supreme Court of India in  Reshma Kumari and Ors vs  Madan Mohan and Anr [MANU/SC/0287/2013/2013 ACJ 1253] upheld the ratios laid down 
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in Sarla Verma’s case with the following words..                 …… Contd . p/5

“In Sarla  Verma (supra),  this  Court  has endeavoured to  simplify  the  
otherwise complex exercise of assessment of loss of  dependency and  
determination of compensation in a claim made under Section166. It  
has been rightly stated in Sarla Verma that claimants in case of death  
claim for the purposes of compensation must establish (a) age of the  
deceased;  (b)  income  of  the  deceased;  and  (c)  the  number  of  
dependants.  To arrive  at the loss  of  dependency,  the  Tribunal must  
consider  (i)  additions/deductions  to  be  made  for  arriving  at  the  
income;  (ii)  the  deductions to be  made towards the personal living  
expenses of the deceased; and (iii) the multiplier to be applied with  
reference to the age of the deceased. We do not think it is necessary  
for us to revisit the law on the point as we are in full agreement with  
the view in Sarla Verma MANU/SC/0606/2009 : 2009 (6) SCC 121.”18. In view of the above ratio, the argument of learned Asst.  GP cannot be accepted so far use of multiplier by taking the age of mother is concerned.  In  the  interest  of  fixing  just  compensation,  I  am  of  the considered opinion that for the purpose of multiplier, age of deceased is only relevant and as such I proposed to use the same. As per the table of multiplier shown in the Sarla Verma’s case, as the deceased was below 40 years of age, the multiplier will be 15 (fixed for the age groups of 35 to 40). As such, I hold that the proper multiplier will be 15.19. Apart from the compensation to be calculated as above, I found force on the submission of learned advocate for the claimant for granting a lump sump amount funeral and other incidental expenses on travelling, for loss love and affection and estate etc. 20. Thus,  having  considered  the  facts  and  circumstances  of  the case, just and reasonable compensation is assessed as under. Loss of dependency 1,500/- x 12 X 15 .. Rs  2,70,000.00Funeral & Travelling expenses Rs.       5,000.00Love and affection. Loss of estate:                     Rs.     25,000.00                                                                    Total …. Rs.  3,00,000.00.                                                                    (Rupees three lakh) only.21. There  is  no  dispute  to  the  fact  that  at  the  relevant  time  of accident,  the offending vehicle belongs to Home department of  Govt.  of Assam  which  was  driven  by  OP  No.  3,  a  police  personal  having  valid Driving  License  and  in  the  course  of  his  official  duty.  As  such,  the compensation amount as determined hereinabove shall have to be paid by 
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OP No. 1 and 2 jointly and severally.                 …… Contd . p/6

A W A R D22. Claimant Smt. Gulapi Kurmi is entitled to get of Rs. 3,00,000/- (Rupees three lakh) only with interest @ 6% (six) p.a.  from the date of filing  the  claim-petition,  i.e.  01.04.2011  till  payment  from  the  opposite party No. 1 and 2. 23. The opposite party No. 1 and 2 are directed to pay the amount of award with interest within one month from the date of this order. Given under my hand and seal of this Court on this the 12th day of August, 2013 at Guwahati.
      Additional District Judge No. 3,                  Kamrup, Guwahati. 


