
IN THE COURT OF THE ADDITIONAL DISTRICT JUDGE NO. 3,KAMRUP, GUWAHATI.Present:-       Sri S. K. Poddar,   Additional District Judge No. 3,                                                                 Kamrup, Guwahati.
MAC Case No. 492 of 06 (MAC 1095/06)(Offending Vehicle:- AS-01-W-4466, Cruiser)

           Sri Nareswar Das, Vill:- Goraimari, P.S. ChhaygaonDist. Kamrup(Assam.                                                   ……..       Claimants                   -vs-  
1. The New India Assurance Co. Ltd. (insurer)2.   Md. Amzad Hussain (Owner)3.   Sri Jitu Boro (Driver)        …. Opposite parties

Advocate Appeared:-Md. A. Ahmed  ..................…              for the Claimants.Sri K. K. Bhatta      ………….    for the OP No. 1.
Date of Argument:-  15.07.2013Date of Judgment:-   12.08.2013

J U D G M E N T

1. The case of the claimants in brief is,  that,  on 24/2/06 his wife Minoti Das @ Kuzu Bala Das along with her other family members as passenger of the offending vehicle Bajaj Temp (Cruiser) being Registration No. AS-01-W-4466 were going from Guwahati to Goraimari. At about 4 P.M, the  said  vehicle  met  with  an  accident  at  Koimari  37  N.H.  under  P.S. Chhaygaon in the District:- Kamrup (Assam) due to the negligent driving of driver as he suddenly stopped the vehicle at the middle of the road due to bee  attack  and  on  his  sudden  stopping,  another  Mini  Bus  bearing Registration No. As-01-J-7616 coming from opposite direction dashed the 
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Bajaj Tempo (Cruiser) at the front side.                     …………..   Contd… on P/2In the said accident wife Minoti Das @ Kuzu Bala Das, aged about 46 years died on spot. The accident was occurred due to rush and negligent driving of  the  driver  of  Cruiser  being  Registration  No.  AS-01-W-4466.  At  the relevant time, deceased was aged about 46 year. At the relevant time, the offending  vehicle  was  duly  insured  with  OP  No.  1  vide  policy  No. 530705/31/05/04729 Valid upto 21-09-2006 and was driven by OP No. 2 having valid Driving License. Hence the claimants, being the grandfather and legal heir the deceased have filed the instant petition u/s 166 M V Act claiming Rs. 15,00,000/- Rupees fifteen lakhs) only as compensation. 2. The OP No. 1, insurance co, in its written statement denied all the averments made in the claim petition and stated inter-alia that they had  no  information  regarding  the  accident  and  that  the  amount  of compensation claimed by the claimants is highly exaggerated and without any basis.  The insurance co declined to accept the liability,  if  there was violation of the terms and conditions of the policy or the driver did not have  valid  and  effective  driving  license.  It  is  also  pleaded  that,  as  two vehicles were involved in the alleged accident, the Mini Bus 709 E might have contributory negligence in the accident.3. Opposite Parties No. 2 and 3, did not contest the case by filling their written statement and the case proceeded ex-parte against them.4. Upon the above pleadings of the parties, the following issues were framed by then presiding officer:-

i)  Whether the claim petition is bad for non joinder of necessary  

parties, since the owner, driver and insurer of the bus (AS-01-J-7616)  

involved in the accident are not made parties in this proceeding.

ii) Whether  the  accident  occurred  due  to  sole  negligence  of  the  

driver of the cruiser or for the composite negligence of the driver of  

both vehicles?                                         

iii) Whether the insured of the vehicle No. AS-01-W-4466(Cruiser)  

violated the permit conditions by carrying more than 22 numbers of  

passengers instead of 13 as permissible under permit?
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…………..   Contd… on P/3

iv) Whether the insured of the vehicle No. AS-01-W-4466 are liable  

to  pay  compensation  to  the  claimants  for  violation  of  permit  

conditions?

v) Whether the claimant is entitled to get any compensation, if any  

from whom.5. During  trial,  in  support  of  claim  petition,  the  claimant  Sri Nareswar Das, (husband of the deceased) examined himself as PW 1 and proved  some  documents.  The  opposite  parties  have  not  adduced  any evidence.                                                  6. Claimant side submitted written arguments. I have also heard oral arguments of both the parties and perused the materials on records. DECISIONS AND REASONS THERE7. ISSUE NO. 1 and 2:- As both the issues are interrelated, they are taken  up  together  for  discussion.  In  this  admittedly  the  accident  was occurred due to head on collusion of 2 vehicles one bearing Registration No.  AS-01-W-4466  [Bajaj  Temp  (Cruiser)]  in  which  the  deceased  was travelling  as  passenger  and  Mini  Bus  bearing  Registration  No.  As-01-J-7616. In the claim petition detail of both the vehicles were given but the claimant has preferred the claim against the owner, driver and insurer of the  vehicle  No.  AS-01-W-4466  [Bajaj  Temp  (Cruiser)]  in  which  the deceased was travelling. So apparently the other vehicle, which dashed the standing vehicle was necessary party. But in this case the driver and owner of the mini bus was not made Opposite party. So far Insurance company is concerned, It revealed that both the vehicles were duly insured by OP No. 1 The New India Assurance Co. Ltd. and the said company has already paid NFL amount. 8. During argument hearing learned advocate for the claimant by placing his reliance on the reported case of 2012 (2) GLT 15 submitted that in a composite negligence case, the claimant may proceed his claim against one vehicle only.9. I  have gone through the said reported case.  Hon'ble Gauhati 
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High Court in 2012 (2) GLT 15                       …………..   Contd… on P/4[Jagadish Prasad Agarwala. .-VS- Upendra Singh and others.] after relying on the reported case of  T. O. Anthony Vs. Karvarnan, (2008) 3 SCC 748 and Andhra  Pradesh  State  Road  Transport  Corporation  and  Anr.  Vs.  K. Hemlatha and Ors. , (2008) 6 SCC 767 held that… . 

( 8 ) The common passages in the above judgments which deal with  
composite  negligence  as  against  contributory  negligence  read  as  
follows:-

"6. 'composite negligence' refers to the negligence on the part of  
two  or  more  persons.  Where  a  person  is  injured  as  a  result  of  
negligence on the part of two or more wrongdoers, it is said that  
the person was injured on account of the composite negligence of  
those wrongdoers.  In such a case, each wrongdoer is jointly and  
severally liable to the injured for payment of the entire damages  
and the injured person has the choice of proceeding against all or  
any  of  them.  In  such  a  case,  the  injured  need  not  establish  the  
extent  of  responsibility  of  each  wrongdoer  separately,  nor  is  it  
necessary for the Court to determine the extent of liability of each  
wrongdoer separately. On the other hand where a person suffers  
injury, partly due to the negligence on the part of another person  
or persons, and partly as a result of his own negligence, then the  
negligence  on  the  part  of  the  injured  which  contributed  to  the  
accident  is  as  his  contributory  negligence.  Where  the  injured is  
guilty of some negligence, his claim for damages is not defeated  
merely by reason of the negligence on his part but the damages  
recoverable  by  him  in  respect  of  the  injuries  stand  reduced  in  
proportion to his contributory negligence. 
7. Therefore, when two vehicles are involved in an accident, and  
one  of  the  drivers  claims  compensation  from  the  other  driver  
alleging  negligence,  and  the  other  driver  denies  negligence  or  
claims  that  the  injured  claimant  himself  was  negligent,  then  it  
becomes necessary to consider whether the injured claimant was  
negligent and if so, whether he was solely or partly responsible for  
the  accident  and  the  extent  of  his  responsibility,  that  is,  his  
contributory  negligence.  Therefore,  where  the  injured  is  himself  
partly liable, the principle of 'composite negligence' will not apply  
nor can there be an automatic inference that the negligence was  
50:50 as has been assumed in this case. The Tribunal ought to have  
examined the extent  of  contributory negligence of  the appellant  
and thereby avoided confusion between composite negligence and  
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contributory negligence.               …………..   Contd… on P/5

The High Court has failed to correct the said error. "
( 9 ) A perusal of the above passages clearly shows that it is entirely  
upto the injured claimant in a case of composite negligence to proceed  
against each wrong doer jointly or severally and each wrong doer is  
jointly  and  severally  liable  to  the  injured  for  payment  of  the  entire  
damages.10. In the present  case in hand the facts narrated above clearly shows that the deceased was bonafide passenger of the Cruiser vehicle and when due to bee attack, the driver had to suddenly stop the vehicle in the middle of the road, another vehicle coming from OP direction knocked the standing  cruiser  vehicle.  As  such,  the  accident  is  an  act  of  composite negligence of both the vehicle and not a case of contributory negligence on the part of deceased or sole negligence of Op No. 2. In view of law laid down by Hon'ble Supreme Court of India and followed by Hon'ble Gauhati High Court it is the prerogative of the claimant to move his claim against any one of  them. In the present case,  the interesting aspect is  both the vehicles were insured with OP No. 1 and hence there is conflict of interest if claim was awarded for fault liability of one vehicle. Considering all above, both the issued are answered accordingly.11. ISSUE NO. 3 and 4:- Issue  No.  3  relates  to  violation  of  permit condition and issue No. 4 relates to liability of the insurer of the cruiser vehicle. In their written statement the OP Ni. 1 though the plea of taking 22 passengers in the cruiser vehicle but  did not lead any evidence on this point.  No  document  was  produced  to  show  that  insurance  policy  was granted for 13 passengers only. There is no evidence at all to show that there was 22 passengers in the vehicle. Hence, it cannot be said the permit condition  was  violated.  For  lack  of  proper  evidence  on  record,  theses issues are answered accordingly. 12. Issue No. 5:- The claimant No. 2 in the claim petition and also in his affidavit of evidence stated that on 24/2/06 wife Minoti Das @ Kuzu Bala Das along with other family members as passenger of the offending vehicle Bajaj Temp (Cruiser) being Registration No. AS-01-W-4466 were 
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going from Guwahati to Goraimari.                        …………..   Contd… on P/6At about 4 P.M, the said vehicle met with an accident at Koimari 37 N.H. under P.S. Chhaygaon in the District:- Kamrup (Assam) due to the negligent driving of driver as he suddenly stopped the vehicle at the middle of the road  due  to  bee  attack  and  on  his  sudden  stopping,  another  Mini  Bus bearing  Registration  No.  As-01-J-7616  coming  from  opposite  direction dashed the Bajaj Tempo (Cruiser) at the front side. In the said accident the wife of claimant died on spot with her grand daughter, son and daughter-in-law.  PW 1 has proved the Report of I/O Exbt. A, Post Mortem Report Exbt.-B,  and  Income  Certificate  issued  by  Village  head  of  Village Alikash/Pukhuripar  revenue  Village  Goroimari  Mouza  Pub-Samaria, Kamrup, Assam as Exbt. - C. All these document and unrebutted evidence of claimant proves the fact death of his wife Minoti Das @ Kuzu Bala Das in the accident. In view of the discussion and decision of the previous issue, claimant  is  certainly  entitled  to  compensation  under  the  provisions  of section 166 of M V Act. 13. Now the prime question is what should be the proper quantum of compensation. During argument hearing learned advocate for the Op No. 1  by  citing  the  reported  case  of  Smt.  Manjuri  Bera  Vs.  The  Oriental Insurance   Company  Ltd.  and  Anr  [ MANU/SC/1978/2007/  2007  ACJ 1279] submitted that as the claimant is not the dependant on the income of the deceased, there cannot be any compensation basing on dependency of  claimant.  I  have  gone  through  the  above  case  law.  Hon'ble  Supreme Court of India in the above case held that …….

“12. Judged in that background where a legal representative who is not  
dependant files an application for compensation, the quantum cannot  
be less than the liability referable to Section 140 of the Act. Therefore,  
even if there is no loss of dependency the claimant if he or she is a legal  
representative will be entitled to compensation, the quantum of which  
shall be not less than the liability flowing from Section 140 of the Act.  
The appeal is allowed to the aforesaid extent.”14. On  plain  reading  of  above  case  law,  to  my  understanding, Hon'ble Supreme Court of India in this case has fixed the minimum amount of compensation and did not put any bar in granting compensation based 
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on the principle of             …………..   Contd… on P/7just  compensation  to  a  legal  heir,  who  is  otherwise  entitled  for compensation.  In  this  case,  the  claimant  being  the  husband  of  the deceased,  he  is  entitled  compensation  apart  from  NFL  amount  of  Rs. 50,000/-  based  on  loss  of  dependency,  loss  of  love  and  affection  & consortium etc. I am of the considered opinion that the above case law will not help the OP No. in restricting the award to the amount of Rs. 50,000/- only.15. So  far  age  of  the  deceased is  concerned the  claimant  in  his evidence stated that at the time accident wife Minoti Das @ Kuzu Bala Das was  aged  about  46  years.  At  the  time  of  the  death,  deceased  was  a housewife. PM report shows her age as 46 years, which is found reliable in absence of any other contrary evidence. 16. So far income of the deceased is concerned, it is claimed that she was a business woman and in support of this claimant side has proved one  certificate  issued  by  Gaonbura.  The  said  certificate  shows  that  the deceased had income of Rs. 36000/- per annum. Even basing on notional income aspect,  the  amount as  given in the  certificate is  found just  and proper as any able bodied men/women can easily earn Rs. 100/- per day at that time. House wives certainly have the ability to earn. Hence, I am taking Rs. 3000/- as gross monthly income of the deceased.    17. So  far  the  question  of  deduction  on  account  of  personal expenses of deceased is concerned ,ratio of Sarla Verma (Smt) and Ors. v.  

Delhi Transport Corporation and Anr.  [MANU/SC/0606/2009 : (2009) 6 SCC 121], is the guiding principle and same will be 50% as the deceased left behind her husband only as dependant. It is in the cross-examination of the PW 1 that the other sons and daughters used to reside separately. Hence the deduction on personal expenses will be 50% as applicable to bachelors. The operative paragraph of the judgment read as follows…. 
30. Though in some cases the deduction to be made towards personal  
and  living  expenses  is  calculated  on  the  basis  of  units  indicated  in  
Trilok  Chandra,  the  general  practice  is  to  apply  standardised  
deductions.  Having  considered  several  subsequent  decisions  of  this  
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Court, we are of the view that                …………..   Contd… on P/8
where the deceased was married, the deduction towards personal and  
living expenses of the deceased, should be one-third (1/3rd) where the  
number  of  dependent  family  members  is  2  to  3,  one-fourth  (1/4 th)  
where the number of dependent family members is 4 to 6, and one-fifth  
(1/5th) where the number of dependent family members exceeds six.
31. Where  the  deceased  was  a  bachelor  and  the  claimants  are  the  
parents,  the  deduction  follows  a  different  principle.  In  regard  to  
bachelors, normally, 50% is deducted as personal and living expenses,  
because it is assumed that a bachelor would tend to spend more on  
himself  Even  otherwise,  there  is  also  the  possibility  of  his  getting  
married  in  a  short  time,  in  which  event  the  contribution  to  the  
parent(s) and siblings is likely to be cut drastically. Further, subject to  
evidence to the contrary, the father is likely to have his own income  
and will not be considered as a dependant and the mother alone will  
be  considered  as  a  dependant.  In  the  absence  of  evidence  to  the  
contrary,  brothers and sisters will  not be considered as dependants,  
because they will either be independent and earning, or married, or be  
dependent on the father.”18. So far  multiplier  to  be  adopted is  concerned,  ratio  of  Sarla 

Verma  (Smt)  and  Ors.  v.  Delhi  Transport  Corporation  and  Anr.   [MANU/SC/0606/2009 :  (2009)  6  SCC 121],  laid  that  it  will  be  on the basis  of  age  of  the  deceased  and  not  on  the  age  of  dependant.  The operative paragraph of the judgment read as follows…. 
“17. The selection of multiplier is based on the age of the deceased and  
not on the basis of the age of dependent. There may be a number of  
dependents of the deceased whose age may be different and, therefore,  
the  age  of  dependents  has  no  nexus  with  the  computation  of  
compensation.”19. Recently  on  02.04.2013,  a  three  judge  bench  of  Hon'ble Supreme Court of India in  Reshma Kumari and Ors vs  Madan Mohan and Anr [MANU/SC/0287/2013/2013 ACJ 1253] upheld the ratios laid down in Sarla Verma’s case with the following words..                 

“In Sarla  Verma (supra),  this  Court  has endeavoured to  simplify  the  
otherwise complex exercise of assessment of loss of  dependency and  
determination of compensation in a claim made under Section166. It  
has been rightly stated in Sarla Verma that claimants in case of death  
claim for the purposes of compensation must establish (a) age of the  
deceased;  (b)  income  of  the  deceased;  and  (c)  the  number  of  
dependants.  To arrive  at the loss  of  dependency,  the  Tribunal must  
consider  (i)  additions/deductions  to  be  made  for  arriving  at  the  
income;                                                   …………..   Contd… on P/9
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(ii) the deductions to be made towards the personal living expenses of  
the deceased; and (iii) the multiplier to be applied with reference  
to the age of the deceased. We do not think it is necessary for us to  
revisit the law on the point as we are in full agreement with the view  
in Sarla Verma ( 2009 (6) SCC 121).”

20. In view of the above ratio, the argument of learned advocate of OP No. 1 cannot be accepted so far use of multiplier by taking the age of husband. In the interest of fixing just compensation, I am of the considered opinion that for the purpose of multiplier, age of deceased is only relevant and as  such I  proposed to use the same.  As per the table  of  multiplier shown in the  Sarla Verma’s case, as the deceased was about 30 years of age, the multiplier will be 17 (fixed for the age groups of 46 to 50). As such, I hold that the proper multiplier will be 13.21. Apart from the compensation to be calculated as above, I found force on the submission of learned advocate for the claimant for granting a lump sump amount on funeral and other incidental expenses on travelling, for loss of consortium, loss of estate etc. which I assess here-in-below. 22. Thus,  having  considered  the  facts  and  circumstances  of  the case, just and reasonable compensation to which the claimant would be entitled in the instant case is assessed as under. Loss of dependency [36,000 - 50%]=18000/- X 13 .. Rs 2,34,000.00Travelling, Funeral & Incidental expenses Rs.    10,000.00Loss of consortium  :-                                                                           Rs.    10,000.00                                                                                           Total …. Rs. 2,54,000.00                         (Rupees two lakh fifty four thousand) only.23. As  stated  earlier,  there  is  no  dispute  to  the  fact  that  at  the relevant time of accident, the offending vehicle (Cruiser) was insured with the opposite party No.  1 New India Assurance Co.  Ltd.   vide policy No. 530705/31/05/04729 valid upto 21-09-2006. As such, the compensation as determined above shall have to be paid by OP No. 1.  
…………..   Contd… on P/10
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A W A R D24. Claimant is entitled to get of Rs. 2,54,000.00 (Rupees two lakh fifty four thousand) only  with interest @ 6% (six) p.a. from the date of filing the claim-petition, i.e. 25.04.06 till payment from the opposite party No.  1,  New  India  Assurance  Co.  Ltd.  The  NFL  amount  of  Rs.  50,000/- already paid vide cheque dated 23.02.2007 shall form a part of total award.25. The  opposite  party  No.  1,  New  India  Assurance  Co.  Ltd.  is directed  to  pay  the  remaining  amount  of  award  with  accrued  interest thereon within one month from the date of this order. Given under my hand and seal of this Court on this the 12th day of August, 2013 at Guwahati.

      Additional District Judge No. 3,                  Kamrup, Guwahati.


