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High Court Form No. (J) 3
HEADING OF JUDGMENT IN APPEAL

District: KAMRUP

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI

Present: Sri Jaspal Singh, A.J.S.,
Civil Judge No. 3,
Kamrup, Guwahati.

Tuesday, the 20th day of August, 2013.

Misc. Appeal No. 9 of 2012

Sri Kandarpa Kalita     ..….. 
Appellant/Defendant

-Versus-
Smti. Reena Hazarika Chutia   ....... Respondent/Plaintiff

This  appeal  coming  on  for  final  hearing  on  13.06.2013  and 
31.07.2013 in the presence of –

Mr. K. R. Bora       …… Advocate/Pleader for Appellant
Mr. D. C. Barman  ....... Advocate/Pleader for Respondent

And having stood for consideration to this day, the Court delivered 
the following Judgment:-

JUDGMENT
1. This miscellaneous appeal is filed under Order XLIII CPC 
against order dated 20.12.2011 passed by the learned Munsiff 
No. 4, Kamrup, Guwahati, in Misc. (J) Case No. 566/2010 (in 
connection with T.S. 385/2010). The learned Court below had 
granted  temporary  injunction  restraining  the  defendant  from 
interfering with the suit land in any manner.

2. In  the  memorandum of  appeal,  the  appellant/defendant 
contends among other things that (1) the learned Court below 
has overlooked the fact that the defendant is in possession of 
the suit land which is quite apparent from the fact that the suit 
is filed for recovery of possession; (2) the learned Court below 
has  not  considered  the  fact  that  the  name  of  the 
defendant/appellant is also mutated in respect of his purchased 



[2]

land;  (3)  the  learned  Court  below  has  failed  to  consider  the 
documents showing ownership of the appellant/defendant; and 
(4) the learned Court below failed to appreciate the case of the 
appellant/defendant that  he would  suffer  irreparable  loss  as 
because  the  plaintiff/respondent  filed  the  case  against  the 
defendant/appellant  in  spite  of  the  fact  that  the  latter  is  in 
possession of his purchased land.

3. I  have perused the memorandum of  appeal.  I  have also 
perused the injunction application and objections thereto which 
are there in the case record of Misc. (J) Case No. 566/2010. I 
have heard the learned advocates for both the sides. 

4. After  going  through  the  impugned  order  of  the  learned 
Court below in Misc. (J) Case No. 566/2010, it seems that both 
the parties had produced their respective sale deeds (5899/01 
and 1974/08) claiming their respective ownership over the suit 
land. The learned Court below had passed order in favour of the 
plaintiff on the ground that the land shown as purchased by her 
vide sale deed No. 5899/01 seemed to be similar to the land 
described  as  the  suit  land.  The  learned  Court  below  had 
observed that the contention of the defendant in respect of his 
possession over the suit land is less trustworthy.

5. Upon going through the injunction application in the case 
record  of  Misc.  (J)  Case  No.  566/2010,  it  appears  that  the 
plaintiff has admitted in para 8 that the possession over the suit 
land was with the defendant. She has stated that on 25.03.2010 
when she visited the suit land she saw that the defendant had 
constructed one  ek chali tin shed over the suit land. It,  thus, 
appears  that  in  spite  of  this  specific  averment  regarding 
possession  over  the  suit  land  the  learned  Court  below  had 
observed  in  the  impugned  order  that  the  contention  of  the 
defendant in respect of his possession over the suit land is less 
trustworthy. Moreover, the fact that the plaintiff has prayed in 
the suit  for recovery of  possession shows that  the possession 
over  the  suit  land was  with  the  defendant.  In  jurisprudence, 
possession is considered as nine points of law. This fact should 
have  been  given  credence  by  the  learned  Court  below  while 
disposing of  the injunction application.  This apart,  it  appears 
that  the  relief  sought  by  the  plaintiff  in  the  injunction 
application for restraining the defendant from interfering with 
the suit land itself appears to be dubious inasmuch as she has 
not  elucidated  how the  defendant  is  interfering  with  the  suit 
land. The expression “interfering with the suit land” is not very 
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clear to me. If it was the case that the plaintiff is in possession 
over the suit land and the defendant is trying to dispossess her 
therefrom  by  doing  this  or  that  then  it  might  have  been 
understood in one sense that the defendant is interfering with 
the possession of the plaintiff over the suit land. But that is not 
the case here. Here the plaintiff has admitted that the defendant 
is in possession over the suit land by constructing one ek chali 
tin shed (though by dispossessing her).

6. The learned Court  below had observed in the impugned 
order that it  prima facie reveals that there is dispute regarding 
ownership and possession of the suit land enabling the plaintiff 
to go for trial, and this implies that the plaintiff has prima facie 
case to go for trial. This finding of the learned Court below is all 
right  and  I  have  no  questions  over  it.  But,  the  other  two 
principles  viz.  balance  of  convenience  and  irreparable  loss 
should have been considered by the learned Court below in the 
light of the fact that possession is admittedly with the defendant 
as  per  averment  made in  the  injunction  application.  It  is,  of 
course, a matter to be decided in the suit as to whether or not 
the possession of the defendant is legal or not. The defendant 
being in possession, balance of convenience and irreparable loss 
should  have  been  decided  in  favour  of  not  granting  the 
injunction.

Conclusion

7. In view of the foregoing discussion, the appeal is allowed 
on contest. The impugned order dated 20.12.2011 passed by the 
learned Munsiff No.4, Kamrup, Guwahati, in Misc. (J) Case No. 
566/2010 (in connection with T.S. 385/2010), is interfered with 
and set aside. 

8. Let the case record of Misc. (J) Case No. 566/2010 be sent 
back to the learned Court below with a copy of this Judgment.

Given under my hand and the seal of this Court on this 
the 20th day of August, 2013.

        Civil Judge No. 3,
        Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati. 
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