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HIGH COURT FORM NO. (J) 2.

HEADING OF JUDGMENT IN ORIGINAL SUIT.

IN THE COURT OF MUNSIFF NO. 3 AT GUWAHATI.

DISTRICT-KAMRUP

Money Suit Case No. 329/11

Present      : Naguib Ahmed. A.J.S
M.Sc (Agriculture), LL.B

Munsiff No.3, Kamrup
Guwahati.

16th day of August, 2013

Sri. Surendra Kumar Goswami

S.O: Late. Thaneswar Goswami

Village: Mazigaon.

P.O: Mazigaon.

P.S: Azara.

District: Kamrup, Assam.…………….……………………….….…: Plaintiff(s)

-Versus-

Sri. Sabda Ram Nath

S.O: Bira Nath

R.O: Madhukuehi.

P.O: Madhukuehi.

P.S: Rangia

District: Kamrup, Assam.…………….…………………….….…:  Defendant(s)

This suit coming on for final hearing on 07.08.2013 in the presence of:
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Z.H. Ahmed : Advocate for the plaintiff(s).

And
Sri. Bhaskar Baruah
Sri. Deepjyoti Kalita : Advocate for the defendant(s).

 and  having  stood  for  consideration  to  this  day,  the  court  delivered  the 

following Judgments. 

JUDGEMENT
(Suit for recovery of money)

1.  Plaintiff’s  case: The plaintiff  filed the plaint  and pleaded that  the 

defendant has taken an amount of Rs. 1, 60, 000/- (Rupees One Lakh Sixty 

Thousands) only from the plaintiff as loan on 12.02.2003 with a promise to 

return the same on or before 15.03.2009 along with interest at the rate of 12% 

with effect  from 12.02.2003 by executing a written promissory note dated 

12.02.2003. After the aforesaid date fixed for re-payment the defendant has 

not paid the same. Moreover the plaintiff time and again met the defendant 

and requested him to make payment but though he took times in 3 (three) 

occasions he has not paid the said amount along with stipulated interest to the 

plaintiff till date. Lastly on 14.04.2011 the defendant flatly denied to make 

payment. Thereafter the plaintiff gave an advocate-notice to the defendant on 

24.05.2011 for making payment of the aforesaid amount with interest within 

2 months from the date of receipt of the said advocate notice. After receiving 

the said advocate-notice dated 24.05.2011 the defendant neither has given 

any reply nor has made any payments to the plaintiff. At the time of taking 

loan by the defendant there was a condition in the said promissory note that 

the defendant would make payments by 15.03.2009. 

2.  Plaintiff’s prayer:  The plaintiff prayed for the following decrees:

1. Decree for an amount of Rs. 1, 60, 000/- (Rupees One Lakh 

Sixty thousand) only with interest at a rate of 12% per annum 

w.e.f. 12.02.2003.
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2. Cost of the suit.

3. Other reliefs.

3. Defendant’s version:  The defendant filed the Written-Statement and 

pleaded that he did not take any amount of money from the plaintiff,  and 

hence no question arises for return of the loan on or before 15.03.2009. The 

plaintiff  did not  execute  any written promissory  note  on 12.02.2003.  The 

defendant received the advocate-notice dated 24.05.2011, but the defendant 

did not reply the same as the defendant is not connected with the fact  as 

stated  in  the  advocate-notice.  As the  defendant  did  not  take  any  loan no 

question arises of default of the defendant. The defendant did not know the 

plaintiff and the plaintiff did not come to the residence of the defendant on 

23.10.2011. The suit is not maintainable as the plaintiff has not submitted any 

license issued from the concerned authority under Money Laundring Act. The 

defendant did not know the plaintiff but the defendant know Sri Bhagirath 

Das,  who  is  an  employee  of  Directorate  of  Food,  Civil  Supplies  and 

Consumer Affairs, Assam, Guwahati-5. The plaintiff was a driver of Central  

Administrative Tribunal, Guwahati and retired from service in the year 2007. 

One day Sri Bhagirath Das stated to the defendant that he know the Branch 

Manager of Allahabad Bank, Paltan Bazaar  Branch very well  and he can 

sanction  personal  loan  easily  within  a  short  period  through  the  Branch 

Manager  the  Bank.  One  day  the  defendant  went  to  the  Allahabad  Bank, 

Paltan Bazaar Branch with Sri Bhagirath Das and applied for a personal loan 

and the defendant has submitted loan application and a self signed blank Non 

Judicial Stamp Paper.  The defendant believes that Sri Bhagirath Das may 

have collected the self signed Non Judicial Stamp Paper from the Bank and 

handed  over  the  same  to  the  plaintiff.  The  plaintiff  with  the  help  of  Sri 

Bhagirath Das fraudulently typed the contents later on in the self signed Non 

Judicial Stamp Paper and prepared the same promissory note.  

4. Issues: Upon perusal of the pleadings and considering other materials 

on record the following issues were framed on 16.07.2012.

1. Whether there is cause of action in the present suit?

2. Whether the suit is maintainable in its present form?
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3. Whether the defendant has taken an amount of Rs. 1, 60, 000/- 

(Rupees One lakh sixty Thousands) from the plaintiff as loan by 

executing a promissory note on 12.02.2013?

4. Whether the plaintiff is entitled to the decree as prayer for?

5. To what other relief/ reliefs the plaintiff is entitled to?

5.   Discussion, Decision and Reasons thereof:      I  have  also  heard 

arguments advanced by the learned counsels for both the sides.

6.  Issue no.3, 4 and 5: In view of the facts and circumstances of the 

case these issues appear to be the most  vital ones and hence taken up for 

discussion first.  PW-1 Surendra Kumar Goswami deposed in his evidence-

in-chief that the defendant took money from him on account of his daughter’s 

marriage in presence of Jyotshna Kakati and Bhagirath Das.  However the 

defendant  has  not  returned  the  money  till  date.  An  agreement  was  also 

executed to such effect. In his cross-examination he deposed that he prepared 

the agreement and the defendant signed the same. He denied the suggestion 

that  signature  of  the  defendant  way  taken  on  blank  Non  Judicial  Stamp 

Papers and the same was subsequently converted into valuable securities.    

7.  The PW-1 exhibited the following documents.

Exhibit-1 : Loan Agreement dated 12.02.2003

Exhibit-2 : Original Postal receipt.

8.  PW-2 Bhagirath Das and PW-3 Smti. Jyotsna Kakati   are attesting 

witnesses  of  the  promissory  note.  Both  of  them  have  deposed  that  the 

defendant took money from the plaintiff in their presence and the same has 

not yet been returned. The money was taken on account of the defendant’s 

daughter’s  marriage.  PW-4  Sirajjuddin  Ahmed however did  not  depose 

anything substantive in his cross examination to determine the merit of this 

case.  DW-1  Sabda  Ram  Nath amongst  others deposed  in  his  cross-

examination that he purchased the  non Judicial Stamp Paper and the said 

stamp paper is the Exhibit-1. He denied the suggestion that he took money 

from the plaintiff.

9.   Now stitching everything on record, it seems that the plaintiff claims 

to have given money to the defendant in presence of two witnesses. However 

the  defendant  denies  taking  such  money  from  the  plaintiff.  As  per  the 
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plaintiff’s  claim  that  the  promissory  note  was  executed  in  presence  of 

witnesses,  the  said  witnesses  have  deposed  in  the  instant  case  and  have 

corroborated the claims of the plaintiff. PW-2 and PW-3 have deposed that 

the  money  was  taken  by  defendant  on  account  of  the  marriage  of  his 

daughter.  Such evidences are corroborative of the plaintiffs claim that the 

defendant took money for his daughter’s marriage. 

10.  I have also perused the document submitted by the plaintiff. Exhibit-

1  itself  reveals  that  it  was  signed  by  the  defendant.  The  said  document 

reveals that a loan amount of Rs. 1, 60, 000/- (One Lakh Sixty thousand) only 

was taken by the defendant from the plaintiff on 12.02.2003. The document 

further reveals that on the promissory note, PW-2 and PW-3 are attesting 

witnesses. The said promissory note further reveals that the defendant agreed 

to repay the loan by 15.03.2009. The defendant submitted that he has never 

executed  the  promissory  note  and  such  document  has  been  prepared 

fraudulently  by  taking  his  signature  for  a  different  purpose.  However 

considering the material on record it seems that no-where the defendant has 

taken steps to check such fraudulent activity of the plaintiff at any point of 

time.  No  ejahar has been filed against  such alleged fraudulent  act  of  the 

plaintiff. Hence weighing the evidence on record it seems that the version of 

the defendant is not believable and the pre-ponderance of probability looms 

in favour  of  the plaintiff.  On careful  perusal  it  seems that  Exhibit-1  is  a 

promissory note to the effect  as  claimed by the plaintiff.  Reliance at  this 

stage  can  be  had  upon  S.C.  Jagjivan  Das  Vs  K.S.  Bechar  AIR  1955  

Saurashtra 74 wherein it has been held that  the essentials of a promissory  

note are that it must contain an unconditional undertaking to pay a certain  

sum of  money and the document must  be intended by the parties  to be a  

promissory note. In the instant case too the promissory note if read in its 

entirety, reveals that such document has been intended by the parties to be a 

promissory note. Moreover the instant case has been filed within three years 

when the default has been made. Accordingly appreciating the materials on 

record it seems that the defendant has taken the amount of Rs. 1, 60, 000/- 

from the plaintiff and has defaulted in payment of the same. 

 Hence these issues are decided in favour of the plaintiff.     

11.  Issue no.1 and 2: For the convenience of discussion and appreciation 

of evidence both the issues are taken together. On perusal of the pleadings 
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and on appreciating the evidence on record and other documents, it is evident 

that the suit is maintainable. Moreover it reveals that there is cause of action 

of the suit as the pleadings contain the facts constituting the cause of action. 

 Accordingly these issues are decided.

12.  ORDER
 In the conclusion the suit is decreed on contest with cost.

 Defendant is liable to make repayment of the loan amount of Rs. 1, 

60, 000/- (Rupees One lakh sixty Thousands) only with interest @ Rs. 12% 

per annum with effect from date of filling of the suit, till payment is made. 

 Prepare decree accordingly.

 Given under my hand and seal of the court on  16th day of August  

2013.

Naguib Ahmed
Munsiff No. 3, Kamrup 

Guwahati.

APPENDIX

Plaintiff’s Witnesses

1. PW- 1: Surendra Kumar Goswami.
Exhibit-1 : Loan Agreement dated 12.02.2003.
Exhibit-2 : Original Postal receipt.

2. PW-2 Bhagirath Das. 

3. PW-3 Smti. Jyotsna Kakati.   

4. PW-4 Sirajjuddin Ahmed. 

Defendants Witnesses:
1. DW-1 Sabda Ram Nath

Case Laws: 
1. S.C. Jagjivan Das Vs K.S. Bechar AIR 1955 Saurashtra 74.
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Naguib Ahmed
Munsiff No. 3, Kamrup 

Guwahati.
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