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Form No. (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT

District: Kamrup

IN THE COURT OF THE CIVIL JUDGE NO.3, KAMRUP, 
GUWAHATI

Present: Shri Jaspal Singh, AJS,
Civil Judge No.3,
Kamrup, Guwahati

Monday, the 26th day of August, 2013.

Money Suit No. 19 of 2010
Shri Jiten Kalita............................................................Plaintiff

versus

1. State of Assam
2. Commissioner & Spl. Secy., Govt. of Assam, PWD
3. Secy. To the Govt. of Assam, PWD
4. The Chief Engineer, PWD (Border Roads), Assam
5.  The  Addl.  Chief  Engineer,  PWD (Roads),  Eastern  Zone, 
Dibrugarh
6. The Superintending Engineer, PWD, Jorhat Road Circle
7. Executive Engineer, PWD, Golaghat Rural Roads Division
8. The Asstt. Exe. Engineer, PWD, Dergaon Rural Road Sub-
Division....................................................................Defendants

This  suit  coming  on  for  final  hearing  on  01.08.2013  in 
presence of:–

Advocate for the Plaintiff: Shri B. Kalita (with Smt. Jonali 
Deka)

Advocate for the Defendants: Shri P. K. Kalita, Asstt. Govt. 
Pleader

And having stood for consideration to this day, the Court 
delivered the following judgment:--

J U D G M E N T



M.S. 19/2010                                                                                                                                       [ 2]

1. The  case  of  the  plaintiff  is  that  in  response  to  the 
Notice Inviting Tender issued by the defendant no. 4 for (1) 
Imp. of Mohbondha Ali at Ch.8670m to 9170m and routine 
maintenance of the works for 2 years for the contract price 
of  Rs.  16,89,456/-  and  (2)  Imp.  of  Mohbondha  Ali  at 
Ch.9170m to 9715m and routine maintenance of the works 
for 2 years for the contract price of  Rs. 18,08,097/-, the 
plaintiff  submitted  his  tenders  besides  some  other 
contractors. The tenders of the plaintiff were accepted and 
accordingly  the  defendant  no.  5  issued  preliminary  work 
orders  dated  30.12.2005  in  his  favour.  Thereafter,  the 
plaintiff  deposited  performance  security  amounts  of 
Rs.34,000/- and Rs.37,000/- in respect of both the work 
orders  and  then  the  contract  was  awarded  to  him  and 
Formal work orders vide Memo No.NIT/ACE/65/05/30 and 
NIT/ACE/65/05/31 both dated 06.01.2006 were issued to 
him. The plaintiff started the work and within a very short 
period  completed  about  85% of  the  total  allotted  works. 
During the execution of the works the plaintiff had received 
the first running bill amount. After completion of 85% of the 
allotted  works,  he  had  received  the  second  running  bill 
amount on 18.12.2006. Thereafter, the plaintiff proceeded 
with the execution of the remaining works and completed 
90% of the works. On 02.03.2007, he submitted the last 
running bills  of  Rs.10,00,000/-.  The bills  were processed 
and  made  ready  for  payment,  but  due  to  reasons  best 
known to the defendants, the bills have not been paid out to 
the plaintiff and for shortage of funds the latter had to stop 
further works. Hence, the plaintiff has instituted this suit 
for realization of an amount of Rs.22,33,951/- the break-up 
of which has been shown in the schedule.

2. In their written statement, the defendants have taken 
the following main stands:

(1) The suit is bad for non-compliance of Section 80 of the 
CPC.

(2)  The  payment  of  the  third  running  bills  for  both  the 
works  was  kept  pending  due  to  adjustment  of  excess 
payment made to the plaintiff.
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(3)  The  plaintiff  failed  to  complete  the  work  in  spite  of 
several  reminders and therefore the defendants rescinded 
the  contract  vide  letter  dated  10.08.2007  and  thereafter 
measurements were taken on 13.08.2007 of the incomplete 
work  and  accordingly  incomplete  final  bill  for  'Imp.  of 
Mohbondha Ali at Ch.8670m to 9170m' was prepared and 
the bill amount was assessed as nil.

(4) The defendants suffered loss because of non-completion 
of the work on the part of the plaintiff and so they had to 
allot the work to some other contractors with excess value.

Issues

3. Based on the respective pleadings of the parties, the 
following issues were framed in this suit:

1) Is the suit maintainable?

2) Is there any cause of action for institution of the suit?

3) Is the suit bad for non-compliance of the provision of 
Section 80 of the CPC?

4) Whether the plaintiff completed 90% of both the works 
allotted  to  him  vide  formal  work  orders  dated 
06.01.2006?

5) Whether  the  plaintiff  could  not  complete  the  works 
due  to  non-payment  of  the  running  bills  dated 
02.03.2007?

6) Whether the plaintiff is entitled to the decree as prayed 
for?

7) To what other relief(s) parties are entitled?

4. Both the sides have examined only a witness each. I 
have  gone  through  the  pleadings  of  the  parties  and  the 
evidence  tendered  on  record,  and  considered  the 
submissions of the learned advocates.

Finding upon issues no. 1 and 2 with reasons
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5. Though there is an averment in the written statement 
that the suit is not maintainable, there is no elucidation as 
to why the suit is not maintainable as is required under 
Order  8  Rule  2  of  the  CPC,  and,  therefore,  this  suit  is 
maintainable. Coming to the issue on 'cause of action', in 
view of the claim of the plaintiff over the amount of the third 
running bill and the denial by the defendants thereto, I hold 
that there is cause of action for this suit. Therefore, both 
these issues are answered in favour of the plaintiff.

Finding upon issue no. 3 with reasons  

6. The plaintiff has deposed in para 14 of his evidence-
on-affidavit that before filing this suit his lawyer had issued 
notice  under  Section  80  of  the  CPC  to  the  defendants 
through  registered  post  with  A/D  and  they  received  the 
same. In support, he has exhibited a copy of the said notice 
and also the postal receipts and A/D cards. Therefore, this 
suit  is  not  bad  for  non-compliance  of  the  provision  of 
Section 80 of the CPC. The issue is accordingly answered in 
the negative and in favour of the plaintiff.     

Finding upon issue no. 4 with reasons

7. The  plaintiff  has  stated  in  his  evidence-on-affidavit 
inter  alia that  during the  execution of  the  works he  had 
submitted running bills from time to time phase-wise and 
received payment of the said bills. After completion of 85% 
of  the allotted works, he had submitted running bills for 
another phase and received the payment of second running 
bills  on  18.12.2006.  Thereafter,  he  proceeded  with  the 
execution of the remaining works and completed 90% of the 
total allotted works. What transpires from the evidence-on-
affidavit  of  PW1  is  that  the  second  running  bill  was 
submitted after  completion of  85% of  the  allotted  works. 
What  also  transpires  from  his  evidence-on-affidavit  that 
after  receiving  payment  of  the  second  running  bills  the 
plaintiff proceeded with the execution of the remaining 15% 
work and completed 90% of the total allotted works. He has 
reaffirmed the factum of completion of 90% of the allotted 
works in his cross-examination. He has further stated in his 
cross-examination that out of the two work orders allotted 
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to  him,  he  has  completed  100% work  against  one  work 
order and 90% work against the other work order. Coming 
to the cross-examination of DW1, he has stated  inter  alia 
that he can’t say regarding the percentage of work done by 
the plaintiff  before or at the time of passing the first and 
second running bills. He has categorically admitted that he 
can’t say as to how much work was left to be done by the 
plaintiff before retiring from the contract work. He has also 
admitted that running bills are normally paid on completion 
of  certain works.  He has further  gone to  depose  that  he 
can’t say the percentage of work done by the plaintiff at the 
time of  submitting the third running bill  but it  might be 
below 80%. It, thus, appears that DW1 has not deposed in 
his  cross-examination  in  consistence  with  the  facts 
narrated in the written statement. It further appears from 
the  cross-examination  that  DW1  has  not  been  able  to 
substantially controvert the claims made by the plaintiff in 
this case.

8. The contention of the defendants in this suit is that 
the  payment  of  the  third  running  bills  submitted by  the 
plaintiff  for  both  the  works  was  kept  pending  due  to 
adjustment of excess payment made to the plaintiff. But the 
defendants have not elucidated this contention of theirs by 
adducing any documentary evidence. They have not shown 
what excess payment was made to the plaintiff and how the 
same was to be adjusted with the third running bills. It will 
not  be  out  of  place  to  mention  here  that  DW1  has 
categorically stated in his cross-examination that it is a fact 
that the third running bill was not paid due to the necessity 
of  adjustment  of  excess  bill  with other  works.  As  rightly 
submitted by the learned advocate for the plaintiff during 
arguments,  it  is  not  open  to  the  defendants  to  adjust 
payments of one work with other works.

9. It is also the contention of the defendants (as stated in 
their written statement) that the plaintiff failed to complete 
the  work  in  spite  of  several  reminders  and therefore  the 
defendants  rescinded  the  contract  vide  letter  dated 
10.08.2007  and  thereafter  measurements  were  taken  on 
13.08.2007  of  the  incomplete  work  and  accordingly 
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incomplete  final  bill  for  'Imp.  of  Mohbondha  Ali  at  Ch. 
8670m to 9170m' was prepared and the bill  amount was 
assessed as nil. This contention of the defendants, in fact, 
supports the plaintiff inasmuch as the incomplete final bill 
was  prepared  only  for  the  work  pertaining  to  'Imp.  of 
Mohbondha Ali at Ch. 8670m to 9170m' and not admittedly 
for the work pertaining to 'Imp. of Mohbondha Ali at Ch. 
9170m to 9715m' and this goes to indicate that the plaintiff 
had  completed  100% work  in  respect  of  the  work  order 
relating to 'Imp. of Mohbondha Ali at Ch. 9170m to 9715m' 
as  claimed  by  him  in  his  cross-examination.  As  regards 
non-completion of  the  work in respect  of  the  other  work 
order, the defendants have stated in their written statement 
that  measurements  were  taken  on  13.08.2007  of  the 
incomplete  work and accordingly  incomplete  final  bill  for 
'Imp.  of  Mohbondha  Ali  at  Ch.  8670m  to  9170m'  was 
prepared and the bill amount was assessed as nil. But the 
defendants  have  not  produced the  measurement  book  to 
substantiate this contention of theirs. Be it stated that on 
26.05.2011 the plaintiff had filed petition under Order 11 
Rule 14 of  the CPC praying for issuance of  notice to the 
defendants  to  produce  the  measurement  book.  The 
defendants failed to file  any objection thereto.  Vide order 
dated 26.08.2011 the Court had directed the defendants to 
produce the measurement book but they failed to produce 
the same. An adverse presumption can therefore be drawn 
against  the  defendants  under  Section  114  (1)  (g)  of  the 
Evidence Act.

10. Therefore, I am of the considered view that the plaintiff 
has been able to establish that he had completed 90% of 
the contractual work allotted to him vide formal work orders 
dated 06.01.2006. The defendants, on the other hand, have 
not  been  able  to  disprove  this  fact  by  adducing 
documentary evidence, particularly the measurement book. 
The issue is accordingly answered in favour of the plaintiff.

Finding upon issue no. 5 with reasons

11. It is in the plaint as well as the evidence of the plaintiff 
that  after  completion  of  85%  of  the  allotted  works  the 
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plaintiff  had  submitted  the  second  running  bill  and 
subsequently received the payment thereof on 18.12.2006. 
Thereafter,  he  went  on  with  the  remaining  works  and 
completed  90%  of  the  total  allotted  works.  He  has 
reaffirmed  these  facts  in  his  cross-examination.  He  has 
further  gone  to  depose  in  his  cross-examination  that  he 
completed  100% work  against  one  work  order  and  90% 
work against the other work order. It is apparent that the 
plaintiff  had  utilised  the  funds  obtained  by  way  of  the 
second  running  bills  towards  the  carrying  out  of  the 
remaining works and even completed 100% work against 
one work order and 90% work against the other work order. 
The plaintiff has specifically stated in his pleading as well 
as evidence that as the defendants failed to make payment 
of  the  third  running  bill  he  could  not  proceed  with  the 
execution  of  the  rest  of  the  works  and  was  therefore 
compelled to stop further execution. Be it stated here that 
in view of the discussion on issue no. 4 the defendants are 
liable to pay the bill amount of the third running bills to the 
plaintiff. It clearly unfolds from the discussion on issue no. 
4 that the grounds taken by the defendants in their written 
statement are not worth accepting. Therefore, I am inclined 
to hold that the plaintiff could not complete the remaining 
works  due  to  non-payment  of  the  third  running  bills. 
Accordingly, the issue is answered in favour of the plaintiff. 

Finding upon issues no. 6 and 7 with reasons

12. The plaintiff  has  filed this  suit  for  realisation of  an 
amount of Rs. 22,33,951/- and he has shown the break-up 
thereof in the schedule. In addition to the third running bill 
amount  of  Rs.  10,00,000/-,  the  plaintiff  has  claimed 2% 
security deposit amount of Rs. 69,951/- for both the works 
and I am of the considered view that he is entitled to the 
said  amount.  He  has  also  claimed  an  amount  of  Rs. 
1,64,000/- as 8% deduction from the running bills for both 
the  works  on  account  of  damage  liability,  but  I  am  not 
inclined to award him the said amount owing to want of 
explanation in this connection. I fail to understand why he 
has added up the said amount of Rs.1,64,000/- with the 
other amounts when it is admittedly a deduction from the 
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running  bills.  Then,  the  plaintiff  has  also  claimed 
compensation amount of Rs. 10,00,000/-. He has stated in 
para 10 of his plaint that for non-payment of the running 
bills amount in time, the he has sustained great loss in his 
business and as such he is entitled to get some amount as 
compensation. But, I do not think the said amount of Rs. 
10,00,000/- claimed as compensation is reasonable. In fact, 
it is too much. Though there is no basis for me to ascertain 
the said amount, I still think an amount of Rs.1,00,000/- 
would be quite reasonable in the light of the surrounding 
facts and circumstances. Therefore, I am of the opinion that 
the  plaintiff  is  entitled  to  realize  an  amount  of  Rs. 
11,69,951/-  from  the  defendants.  The  plaintiff  is  also 
entitled  to  claim interest  at  the  rate  of  12% per  annum 
(which I think is reasonable and fair) on the said amount of 
Rs. 11,69,951/- with effect from 02.03.2007 (i.e. the date of 
submission of third running bills) till realization. The issues 
at hand are answered accordingly.

Conclusion

The suit is partly decreed on contest with cost.

The plaintiff  is  entitled to  realize,  from the defendants,  an  
amount of Rs. 11,69,951/- (Rupees eleven lakhs sixty nine  
thousand nine hundred fifty one) along with interest thereon  
at the rate of 12% per annum with effect from 02.03.2007 till  
realization.

A decree be drawn accordingly within 15 days from today 
and the case record be consigned to the Record Room.

Given under my hand and the seal of this Court on 
this the 26th day of August, 2013, at Guwahati.

     Civil Judge No. 3,
     Kamrup, Guwahati.
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Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.

APPENDIX

Witnesses examined by the Plaintiff:

1. Shri Jiten Kalita (PW1)

Documents exhibited by the Plaintiff:

1. Copies of preliminary work orders (Ext. 1 and 2)

2. Copies of formal work orders (Ext. 3 and 4)

3. Copy of notice (Ext. 5)

4. Postal receipts and A/D cards (Ext. 6 and 7)

Witnesses examined by the Defendants:

1. Shri Anil Bora (DW1)

Documents exhibited by the Defendants:

1. Copy of letter No. TC-105/2064 dated 07.06.2007 (Ext. A)

2. Copy of letter No. TC-105/2059 dated 07.06.2007 (Ext. B)

3. Copy of letter No. TC-105/3594 dated 10.07.2007 (Ext. C)

4. Copy of letter No. TC-105/3589 dated 10.07.2007 (Ext. D)

5. Copy of letter No. TC-105/4931 dated 10.08.2007 (Ext. E)

6. Copy of bills (Ext. F)

7. Copy of authority letter (Ext. G)

Civil Judge No. 3,

Kamrup, Guwahati. 


