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IN THE COURT OF ADDITIONAL DISTRICT JUDGE NO. 3,KAMRUP, GUWAHATI.
Present :-   Sri S. K. Poddar, AJS                                                                                       Additional  District Judge No. 3,                                                       Kamrup, Guwahati.

Misc. (Arb.) Case No. 16/2013Excellent Diary & Farming Ltd.            …………  …. Petitioner-vs-M/S Future Value Retail Ltd. & 2 ors…………… Opp. Parties
O R D E R

13.08.2013 Both the sides are represented. By this order I am going to dispose  the  petition  u/s  9  of  Arbitration  and  Conciliation  Act, 1996. Petitioner’s  case  in  brief  is  that  under  an  agreement executed on 28.03.2008, upon certain terms and conditions,  the petitioner  was allowed to open on ice-cream parlour inside the BIG  BAZAR  premises.  It  is  alleged  that  upon  expiry  of  the agreement  period,  and during the period of  preparation of  new agreement, the OP company, on 05.06.2010 has illegally issued a notice of termination of the agreement and for this the petitioner has to move a civil suit with a prayer of injunction. A temporary injunction  was  granted  which  was  in  force  till  today.  In  the meantime, on rejection of a petition u/s 8 of Arbitration Act filed by the OP, the OP moved Hon’ble Gauhati  High Court  vide CRP 501/2012 in which both the sides agreed for arbitration at Gauhati to resolve their dispute. By this order, Hon’ble Gauhati High Court has  been  pleased  to  direct  the  ld  Munsiff  Kamrup  to  refer  the parties  to  arbitration.  Accordingly  as  informed  by  petitioner’s Advocate,  LD.  Munsiff  has  disposed the  mater  vide  order dated 02.07.2013.              The petitioner is apprehending that the OP, in view of disposal of injunction,  by adopting illegal means may dispossess the petitioner and thereby may cause loss to the petitioner before settlement of dispute by arbitrator. Hence this petition for interim relief  by  way  of  prohibitory  order  till  settlement  of  dispute  by arbitrator.                                                                       Contd…… 2
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             On the above prayer, an exparte ad-interim order was passed  to  protect  the  interest  of  the  petitioner,  and  OP  was directed to maintain status quo as on that day so far possession of petitioner in BIG BAZAR for the ice cream parlour is concerned. Simultaneously notice was issued to the OP show cause.                                  In response the OP side appeared and filed their written objection  with  pleadings  that,  as  per  arbitration  clause,  only Kolkata Court has jurisdiction to settle any dispute between the parties,  the  petition  is  vague,  the  agreement  in  question  was determinable in nature as it was for fixed time with an option of OP to renew or otherwise and OP has chosen not to  renew the order  beyond  31.08.2012  and  refunded  the  security  deposit amount  of  Rs.  60,000/-  and  as  such  there  was  no  valid  and enforceable agreement exists on the date of filling of the instant petition, that the petitioner has not come with clean hands,  that there is legal bar in granting injunction in view of provisions of section 14(c ) r/w section 41(e) of Specific Relief Act etc. OP side also denied the averments made in the petition so far issuance of termination  notice  as  claimed  rather  according  to  the  OP  the notice was sent by showing their intention for not to renew the agreement for further period beyond 31.08.2012 and no arbitral dispute  exist  after  determination  of  the  contract.  Hence  the  OP side submitted that the petitioner is not entitled for any relief by way of injunction as prayed. I have both the sides at length. During hearing ld. Advocate for  the  petitioner  has  alleged  that  inspite  of  above  order  of injunction,  the  OP  side  thrown  away  the  petitioner  in  total disregard  of  the  order  passed  by  this  court  and  made  the  ad-interim  order  infractuous.  However  he  contended  that  the  fact pleaded by OP are not true and correct. He also asserted that once the  OP  has  agree  to  accept  the  jurisdiction  of  Guwahati  Court before Hon’ble Gauhati High Court, now they cannot raise the plea of  jurisdiction.  Ld  Advocate  of  the  petitioner  also  denied  the allegations of OP regarding not coming in court with clean hand and  submitted  that  for  violation  of  the  courts  order  they  are contemplating to file appropriate proceeding. On the other hand ld. Advocate appearing for OP submitted as agreed before Hon’ble Gauhati High Court they are not pressing on the point of jurisdiction of this court. Ld. Advocate appearing for OP mainly concentrated his argument on law i.e. applicability of  section  14(c  )  r/w  section  41(e)  of  Specific  Relief  Act   by submitting  that  while  granting  interim  relief  in  an  arbitration matter,                                                                         Contd…… 3
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court  has  to  follow  the  principles  of  section 41 of  S  R Act  r/w Order 39 Rule 1 and 2 of CPC. He also place his reliance on the reported cases of (1991) 1 SCC 533, AIR 2007 SC 2144 and AIR 2007 SC 2563. I have carefully gone through the above referred case laws, pleadings of both the side and the documents. Hon’ble  Supreme  Court  of  India  in  the  reported  case  of MANU/SC/7697/2007/AIR 2007 SC  2144/(2007)  6  SCC 798, (Arvind  Constructions  Co.  Pvt.  Ltd.  Vs.  Kalinga  Mining Corporation and Ors) held that ..
“15. The argument that the power under Section 9 of the Act  
is  independent  of  the  Specific  Relief  Act  or  that  the  
restrictions placed by the Specific Relief Act cannot control  
the  exercise  of  power  under  Section 9 of  the  Act  cannot  
prima facie be accepted.”

Hon’ble  Supreme Court  of  India in the cited case of  AIR 2007 SC  2563 (Adhunik  Steels  Ltd.  Vs. Orissa  Manganese  and Minerals Pvt. Ltd.) has taken similar view in following words…….
“Whether an interim mandatory injunction could be granted  
directing  the  continuance  of  the  working of  the  contract,  
had  to  be  considered  in  the  light  of  the  well-settled  
principles in that behalf.  Similarly,  whether the attempted  
termination  could  be  restrained  leaving  the  consequences  
thereof vague would also be a question that might have to  
be considered in the context of well settled principles for the  
grant of an injunction. therefore, on the whole, we feel that  
it  would  not  be  correct  to  say  that  the  power  under  
Section 9of the Act is totally independent of the well known  
principles governing the grant of an interim injunction that  
generally govern the courts in this connection. So viewed, we  
have necessarily to see whether the High Court was justified  
in  refusing  the  interim injunction on the  facts  and in  the  
circumstances of the case.”

The above law as laid down are applicable in this case. There is  no dispute that  the agreement  was determinable  by efflux  of time and the option to renew is in the hands of OP. In this case, OP has chosen not to renew the agreement for further period. In such circumstance  court  by  granting  an  injunction  cannot  compel  a party to renew the same.                                      Contd…… 4
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If there is/was any violation of any terms, damages will be adequate relief.  As such, there cannot be irreparable loss on the part of petitioner. Section  14  (c)  of  Specific  Relief  Act  also  provides  that  a contract which is in its nature determinable cannot be specifically enforced. Section 41 (e) of Specific Relief Act also provides that An injunction cannot be granted to prevent the breach of a contract the performance of which would not be specifically enforced.Apart from this legal aspect, on factual side, as submitted by the ld. Advocate of the petitioner that the subject matter does not  exists,  there  is  no  ground  for  making  the  interim  order absolute. Considering  all  above,  I  hold  that  the  petitioner  is  not entitled for grant of interim relief in the present facts as well as under  the  provisions  of  Law.  As  such,  the petition u/s  9  of 
Arbitration and Conciliation Act, 1996 is dismissed. Parties to bear their own costs. The ad-interim order stand vacated.Case is disposed on contest.

Additional District Judge No. 3Kamrup, Guwahati.


