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FORM OF ORDER SHEET.District :- KAMRUP

IN THE COURT OF ADDITIONAL DISTRICT JUDGE NO. 3, KAMRUP, GUWAHATI.Present :-  Sri S. K. Poddar, AJS
Misc. (Arb.) Case No. 28/2013 Simplex Infrastructure Limited. -vs- State of Assam & Ors .1 2 3 4 5S.L.No. Date of order O R D E R Signature of Court Office action07.08.2013 Petitioner is represented. Seen the petition u/s 9 of  Arbitration and Conciliation Act,  1996 for  restraining  the  OP  from  realising  interest from the petitioner company on the mobilisation advance in pursuant to notice dated 20.07.2013 issued by Executive Engineer, PWD PCC Division, Dispur, GHY-6.  Heard  learned  senior  Advocate  Mr.  G  N Sahewalla appearing on behalf of the petitioner company  on  the  petition.  In  pursuant  to  the notice by petitioner,  Mr.  A.  Sarma,  Learned GP, Kamrup  appeared  and  submitted  that  without obtaining  detail  instruction  he  is  not  in  a position to submit on the merit of the matter. I have gone through the pleadings and the annexed papers and considered the submissions of learned Advocates appearing for the both the sides.             Petitioner’s case in brief is that after remain  successful  in  bidding  process  for construction  work  of  proposed  New  Assam Legislative  Assembly  Building  at  Dispur,  on 
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01.04.2011,                      ………………… contd…the petitioner has entered into an agreement for construction of the above building under various terms and conditions. As per clause 51.1 it was provided  that  employer  shall  make  advance payment and as per clause 12.1, contractor shall be entitled for and INTEREST FREE advance loan for  the  cost  mobilisation  in  respect  of  5%  of tender  value  subject  to  providing  performance security  in  the  form  of  non-revocable  bank guarantee. Accordingly, the contractor furnished the  required  bank guarantee  and the  Received cheque dated 30.03.2011 for Rs. 8,84,83,554/- as mobilisation  advance.   It  is  also  pleaded  that suddenly  they  have  received  one  notice  dated 20.07.2013 issued by Executive Engineer,  PWD PCC Division,  Dispur,  GHY-6 informing them as per instruction of CE, PWD(B), Assam vide letter No.  CE/REC/02/2013/5  dated  13.05.2013  and Govt.  of  Assam  Letter  no.  CNH.111/2008/131 dated 28.02.2013, INTEREST @ 10% per annum will  have  to  be  recovered  against  Mobilisation advance  amounting  Rs. 8,84,83,554/- from the date  of  payment  till  realization  from  the subsequent running bills.               During arguments,  Ld Senior Advocate by referring the Govt. of Assam Letter dated  28.02.2013,  submitted  that  in  the  said letter a direction was issued for taking steps for amending  the  respective  clause  of  the  bidding document  for  all  future  works  under  that department.  It is also submitted that the above letter no where directed the PWD department to recover interest on                        ……… contd…
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executed  agreements.  It  was  also  argued  that Govt.  has  no  right  to  alter  the  clauses  of  an executed agreement unilaterally  and the notice for recovery of interest is bad in law. It is pointed out that on receipt of notice, they have requested the  PWD authority  for  recalling  the  notice  but same  was  considered.  As  the  agreement  dated 01.04.2011  has  arbitration  clause,  the petitioners  are  intending  to  move  for appointment of arbitrator to resolve the dispute and in the mean time they have filed the instant petition u/s 9 of Arbitration and Conciliation Act, 1996 for interim relief. It is further argued that as  the  work  is  going  on  and  petitioners  have submitted running bills, giving effect to the letter by  PWD  will  cause  immense  trouble  to  the petitioner.  During  hearing  learned  senior advocate also placed reliance upon the reported cases of AIR 1977 SC 509, AIR 1978 AP 281 and (2002)SCC 433 and pressed hard for passing an ad-interim  order  u/s  9  of  Arbitration  and Conciliation  Act,  1996  till  further  hearing  on merit by way of restraining the OP in realizing the interest on mobilisation advance in terms of the notice issued to them.              The facts narrated as above, clearly shows that there is an arbitral dispute on the matter of recovery  of  interest  against  the  agreed  terms without  changing  the  agreement.  If  the  PWD authorises  were  not  restrained,  there  is  every possibility that hey may recover the amount of interest  from  running  bills  as  stated  in  the impugned notice.                            ……… contd…Considering  all  above,  I  am  of  the  considered 
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opinion  that  it  is  a  fit  case for  passing an ad-interim order  against  the  OPs from recovering the interest on mobilisation advance till disposal of the petition on its merit upon hearing both the sides in detail.          As such, in view of urgency of the matter,  the OPs are hereby restrained from recovering 

the  interest  on  mobilisation  advance in pursuant to notice issued by Executive Engineer, PWD  PCC  Division,  Dispur,  GHY-6  vide  office Memo  No.  TB/12/-458/03-04/09-10/3980 dated 20.07.2013 until further orders from this court.                Issue notice to the OPs to show cause as to  why  the  above  order  should  not  be  made absolute  and/or  other  prayers  made  in  the petition should not be allowed.                Petitioner to take steps of notice within next 3 days.         FIX 24.07.2013 for S/R, Obj/Obj hearing.

                


