
Miscellaneous (Arbitration) Case no. 
32 of 2013

IN THE COURT OF THE ADDL. DISTRICT JUDGE (F. T. C.) NO. 3, 
KAMRUP, GUWAHATI

Miscellaneous (Arbitration) Case No. 32 of 2013

Present : Utpal Prarsad
  Addl. District Judge (F.  T. C) No. 3,
  Kamrup, Guwahati.

M/S Durga Filling Station …   …   …   …   …   …   …   …Petitioner

-vs-

Indian Oil Corporation & ors….   …   …   …   …   … Opposite Parties 

Date: 29.08.2013 O R D E R

Case record received on transfer from the Honourable 
Court  of  the  District  Judge,  Kamrup,  Guwahati  for 
disposal.

It is seen that the instant one is a petition u/s 9 (ii) (c) 
and  (e)  of  the  Arbitration  & Conciliation  Act,  1996 
praying for grant of ex-parte interim injunction against 
the Respondent nos. 1 to 4 and their men, agents and 
servants  restraining  them  from  interfering  with  the 
petitioner’s peaceful, rightful and legal continuation of 
the petrol/HSD dealership running in the name of M/S 
Durga  Filling  Station  until  disposal  of  the  arbitral 
proceeding the  petitioner  is  contemplating to  initiate. 
The petitioner has further  prayed for  direction to  the 
Respondents  to  maintain the  status-quo and to allow 
the  petitioner  to  operate  his  dealership  namely  M/S 
Durga Filling Station until further orders.

The petitioner’s case is that it is engaged in the retail 
sale of HSD/petrol and other petroleum products under 
dealership  with the  Respondent  No.  1  by  Dealership 
Agreement dated 06.04.2006. 

According to the petitioner the respondent’s authorities 
caused  an  enquiry  and  alleged  against  the  petitioner 
that some foreign apparatus was detected in one of the 
HSD dispensing unit and thereafter, the said dispensing 
unit was sealed by the investigating authorities of the 
respondent  no.  1.  Along  with  the  said  action  the 
petitioner was directed to show caused as to why such 
an unauthorised additional features were found in the 
said HSD dispensing unit.
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Thereafter, according to the petitioner, on 15.03.2012, 
the respondent authority issued a letter to it containing 
affirmation of the above allegation and also alleged that 
their  investigating  team  failed  to  find  any 
unauthorised/additional  implement   in  the  said  HSD 
dispensing unit which was sealed  on 25.02.2012.

In its reply to the letter dated 28.02.2012 sent by the 
respondents to the petitioner, the petitioner questioned 
the correctness and legality of the alleged detection of 
foreign  device  inside  the  HSD  dispensing  unit. 
Thereafter, on 10.07.2012, the respondent sent a show 
cause  notice  to  the  petitioner  for  termination  of 
dealership  for  violation  of  MDG-2005  (clause  no. 
6.1.5).  Vide  its  reply  date  18.07.2012  the  petitioner 
challenged  the  correctness  of  the  allegations  and 
propriety of the proposal of the respondent to terminate 
the  dealership  agreement  and  sought  detailed 
specifications/technical drawings, and manual book of 
installed HSD-1 DU at its RO in order to enable it to 
make further detailed specific reply to the show cause. 
However,  the  said  request  was  turned  down  by  the 
respondent.

In the meantime, the petitioner states,  that it  invoked 
the arbitration clause contained in paragraph 59 of the 
dealership  agreement  dated  06.04.2006  between  the 
petitioner and the respondent no. 1 and requested for 
appointment of an arbitrator as provided therein. As the 
respondent  did  not  respond  to  the  request  of 
appointment  of  arbitrator,  it  preferred  a  petition  u/s 
11(6)  of  the  Arbitration  &  Conciliation  Act,  1996 
before the Honourable Gauhati High Court praying for 
appointment  of  arbitrator.  The  Honourable  Gauhati 
High  Court  has  directed  notices  to  be  issued  to  the 
respondents  vide  order  dated  23.08.2013  pursuant  to 
said petition registered as Arb. Pet. No. 16 of 2013. The 
petitioner has filed a copy of the said order along with 
the petition.

The petitioner submits that it has come to know from 
its  sources  that  respondents  are  contemplating  to 
terminate  the  dealership  agreement  under  reference 
despite the fact of there being an arbitration clause in it 
and despite the pendency of Arb. Pet. No. 16 of 2013 
before the Honourable Gauhati High Court.

It is the case of the petitioner that in case the dealership 
agreement  is  terminated  and  the  retail  outlet  of  the 
petitioner is closed, the petitioner shall stand to suffer 
irreparable loss and injury which cannot recuperated in 
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terms  of  money  in  terms  and therefore  it  is  seeking 
exercise of powers of this court by invoking section 9(ii
)  (c)  and  (e)  of  the  Arbitration  &  Conciliation  Act, 
1996. It is also the prayer of the petitioner that pending 
the arbitration petition before the Honourable Gauhati 
High  Court  and  without  an  arbitral  proceeding 
dealership agreement cannot be terminated.   

In paragraph 2 of the petition it  has been stated that 
clause 68 of the dealership agreement is not valid being 
in violation of section 28 of the Indian Contract Act as 
the said agreement was executed at Guwahati.

I  have  heard  the  learned  counsel  for  the  petitioner. 
Apart  from  reiterating  the  averments  made  in  the 
petition he has also placed reliance on a judgement of 
the  Honourable  Gauhati  High Court  delivered  in  the 
case  of  Raja  Kakaoti  Vs.  Union  of  India  &  Ors  as 
reported  in  2007  (2)  GLT 312  stating  that  the  said 
judgement  squarely  covers  the  case  in  hand  and 
therefore it is a fit case for passing ad-interim ex-parte 
injunction  against  the  respondents  restraining  them 
from terminating the dealership agreement.

I  have  also  gone  through  through  the  copy  of 
dearlership  agreement  filed  in  the  court  along  with 
other documents. I have also noted clause 68 of the said 
agreement which reads as follows:

“This  agreement  has  been  made  in  Digboi  and  all 
payments  shall  be  due  and  made  in  Digboi,  unless 
otherwise directed by the Corporation. The Courts in 
the  city  of  Tinsukia  alone  shall  have  jurisdiction  to 
entertain any suit,  application or  other  proceeding in 
respect  of  aany  claim  or  dispute  arising  under  this 
Agreement.”

I deem it necessary to analyse the said clause no. 68 in 
the light of section 28 of the Indian Contract Act which 
states as follows:

“28. Agreement in restraint of legal proceeding void – 
Every agreement-

a. By  which  any  party  thereto  is  restricted  absolutely  from 
enforcing his rights under or in respect of any contract, by the usual 
legal proceeding in the ordinary tribunals, or which limits the time 
within which he may thus enforce his rights; or

b. Which  extinguishes  the  rights  of  any  party  thereto,  or 
discharges any party thereto from any liability, under or in respect of 
any contract on the expiry of a specified period so as to restrict any 
party from enforcing his rights,
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Is void to that extent. ...    ...

It is seen from the language of section 28 of the Indian 
Contract  Act  that  a  contract  absolutely  restricting  a 
party  thereto  from  enforcing  his  rights  under  or  in 
respect of the contract by the usual legal proceeding in 
the ordinary tribunal or which extinguishes the rights 
of any party thereto or discharging any party thereto 
from any liability from enforcing his rights is void to 
that extent. What is to be noted that it is the absolute 
bar  from  enforcing  one’s  rights  in  respect  of  any 
contract by way of the usual legal proceeding in the 
ordinary tribunal that is void. In case the said bar is not 
absolute  but only partial,  it  is  not hit  by section 28. 
Thus when two or more courts have jurisdiction to try a 
case there is nothing contrary to law in an agreement 
between  the  parties  that  the  dispute  between  them 
should  be  tried  in  one  court  rather  than  the  other 
provided  such  a  contract  is  clear,  ambiguous  and 
explicit and not vague.

However,  the  parties  cannot,  by  consent,  confer 
jurisdiction on a  court  on which it  does  not  possess 
under  the  ordinary  law.  Subject  to  the  aforesaid 
limitation, if a court has, among others, jurisdiction to 
try a case, the jurisdiction can be limited to that court 
only by way of contract.

From clause 68 of the dealership agreement it is clear 
that choice of court having jurisdiction in the city of 
Tinsukia  is  clear,  unambiguous  and  explicit  and  not 
vague.  I  am  unable  to  find  anything  in  the  said 
agreement  dated  06.04.2006  whereby  it  can  be 
concluded  that  the  contract  was  executed  elsewhere 
than  Tinsukia.  As  the  said  agreement  ambiguously 
states that the agreement was made in Digboi, it can be 
said that under the ordinary law courts at Tinsukia can 
have jurisdiction to try the matter arising out of this 
contract. As such I am of the view that restricting the 
jurisdiction to court  at  Tinsukia is  not tantamount to 
conferment of jurisdiction upon a court which does not 
have such a jurisdiction nor does it divest all the courts 
having  jurisdiction  generally  to  try  the  matter  or 
dispute arising out of the said agreement.

In  the  result,  I  hold  that  this  court  does  not  have 
jurisdiction to adjudicate upon the case and the courts 
at  Tinsukia  alone  have  jurisdiction  to  take  up  the 
matter. As such, I reject the prayer of the petitioner and 
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return the instant petition for filing the same in a court 
of competent jurisdiction.

       Addl. District Judge (F. T. C) No. 3

Kamrup, Guwahati
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