
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (FTC) NO. 3,KAMRUP, GUWAHATI.
                                                    Present:-    Sri S. K. Poddar, AJS,

  Additional Sessions Judge (FTC) No.  
3,
                                                                        Kamrup, Guwahati.

Sessions Case No. 15(K)/2013 u/s 365/302/201 IPC(Arising out of  G. R. Case No.195 of 2005 & Hajo PS Case No. 123/2005)
State of Assam-vs-                                               Md. Sayed Ali              ….           Accused.

Committed by:- Judicial Magistrate First Class, HAJO,  
Advocate Appeared:-Mr. M.K.Sharma, Addl. P.P……………                     for the prosecution.Ms. Anupama Dass   ……………      legal Aid counsel for the accused.Date of Commitment:-      04.01.2013,Date of framing Charge:-      22.01.2013,Dates of Evidence:-  12.04.2013, 29.07.2013.Date of Examination of accused:- 29.07.2013,Date of Argument:-      29.07.2013, Date of Judgment:-       02.08.2013.

J U D G M E N T1. Prosecution  in  brief  is  that  on  21/8/2005  one  Musmt. Toslima Bibi lodged an FIR with O/C Hajo P.S. alleging interalia that on since 16/8/2005 her husband’s brother Toslim Ali was missing from his house She further  alleged that  on 18/8/2005,  she came to know from Matlib Ali that at Bullut Bazar Toslim Ali was last seen with Sayed Ali and on this with the help of local people, they have apprehended said Sayed 
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Ali  who  confessed  that  he  has  committed  murder  of  Toslim  Ali  and thrown his dead body at river Brahmaputra.          ………. Contd …. on P/22. On  receipt  of  the  FIR  Hajo  P.S.  Case  No.  23/05  U/S 365/302/34 I.P.C. was registered and investigated into the case. During investigation police failed to recover any trace of Taslim Ali or his body. On  completion  of  investigation  I/O submitted  chargesheet  against  the accused Sayed Ali. After submission of chargesheet cognizance of offence U/S 365/302/201 I.P.C. was taken and on 28/12/2012 the appearance of accused  Sayed  Ali  was  compelled  on  the  strength  of  NBWA.  After furnishing copies, Vide order dated 4/1/13 the case was committed to the Court of Sessions for trial. Subsequently the case was made over to this court for disposal. 3. Vide order 22/1/13 my learned predecessor and in offence has framed U/S. 365/302/201 I.P.C. to which they pleaded not-guilty. The accused faced the trial as UTP and for his defence, advocate Ms. Anupama Dass was appointed as legal  aid counsel.  During trial  prosecution side examined 3 witnesses namely – Md. Manna Ali as P.W.1, Rushumuddin Ahmed as PW2 and I/O Sri Subal Ch. Talukdar as P.W.3. Summons to the informant and other witnesses were issued repeatedly and at all the time those  were returned unserved with report  that  no such persons were available  in  the  given  address.  Considering  the  fact  that  accused  was facing  trial  as  UTP  since  28/12/12,  after  hearing  learned  Addl.  P.P., further evidence was closed. 4. Upon completion of prosecution evidence, accused Sayed Ali was examined U/S 313 Cr.P.C. On calling upon to enter into defence, the accused declined to adduce evidence in his defence. 5.  I have heard learned oral argument and Addl. P.P. and Ms. Anupama Das legal aid counsel. I have also gone through he case record.Point for determination - 6. (i) Whether on 16-08-2004 or after that day accused Toslim Ali was  died  on  or  after  16.8.05,  and  if  so  whether  his  death  is homicidal in nature ? 



Page 3 of 5                              Sessions Case No. 15/2013
(ii) If so, whether accused Sayed Ali has intentionally committed murder of Toslim Ali?                                    ………. Contd …. on P/3

Decision and Reasons thereof - 7. P.W.1 - Md. Manna Ali in his evidence deposed that about 8 years  back  he  has  heard  the  matter  of  death  of  Toslim  Ali.  He  also deposed  that  from  one  businessman  different  village,  he  heard  that accused Sayed dragged Toslim Ali to the river side. He also heard from the informant and other villagers that on getting this information, Sayed Ali was apprehended and during interrogation said Sayed Ali confessed his guilt in presence of the villagers. At the time of occurrence, Toslima Ali @ Benga  was  aged  about  17  to  18  years.  In  his  cross-examination  he admitted that he has heard the matter from villagers. He also admitted heard  that  local  villagers  physically  assaulted  the  accused.  He  further admitted that Sayed Ali did not confess of his guilty in his presence. 8. P.W. 2 – Rushumuddin Ahmed in his evidence deposed that he has not seen Toslim Ali @ Benga. Since 7/8 years. On the matter of missing said Toslim Ali, villagers apprehended the accused Sayed Ali and physically assaulted him. In his cross-examination,  he admitted that he has deposed as above upon hearing all the matter in village. He further admitted  during  physical  assault,  Sayed  Ali  declined  to  have  any information about Benga @ Toslim Ali. 9. P.W.3 – Sri Subal Chandra Talukdar, the I/O of the case in his evidence  deposed  that  upon  receipt  of  the  FIR  Vide  Ext-1,  he  was entrusted the charge of investigation and accordingly he visited the place of  occurrence,  draw  a  sketch  map  and  recorded  the  statement  of witnesses. Subsequently the CS was failed by another I/O. In his cross- examination he admitted that from Bullut Bazar, the distance of river side is  about  ½  Kilometre  and  several  peoples  have  there  residence.  He further admitted that during investigation, no trace of the victim or his body was found. 10. From the above evidence on record, so far death of Toslim Ali concerned, it is an admitted fact that the dead body Toslim Ali was not 
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recovered till date. The evidence of witnesses were recorded on 18/4/13 i.e. after 7/8 years and till date PW 1 and 2, who are the villagers, did not find Taslim Ali alive.                                              …………….. Contd……. P/4As such due to passage of  time,  death of  Toslim Ali  can be presumed. Cause of death could not be ascertained due to non recovery of the dead body or non-examination of any eye witness of the occurrence. From the evidence of PW1 and PW2, it appears that they were hearsay witnesses. Hence, their evidence regarding admission of guilt by the accused is not admissible.  PW2 in his  cross  examination admitted  that  upon physical assault  accused  denied  his  knowledge  about  Toslim  Ali.  There  is  no legally admissible evidence showing any involvement of accused Sayed Ali  who  is  facing  trial.  Prosecution  side  has  totally  failed  to  show involvement of the accused either in abduction of Toslim Ali or in murder and causing disappearance of the dead body of Toslim Ali. 11. Considering all  above,  I  held  that  prosecution has  failed to prove the charges against accused Sayed Ali and as such he is held is not guilty  for  the  offences  u/s  365/302/201  I.P.C.  or  any  other  minor offences. Accused Sayed Ali is thus acquitted from the above charge and set at liberty forthwith. 12. Inform Superintendent  Central  Jail,  Kamrup Guwahati  from immediate release of the accused Sayed Ali, if  not wanted in any other case. 13. In  view of  the  fact  that  accused has  faced trial  as  UTP,  no order is passed u/s 437A Cr.P.C. 14. Considering the fact that no legal heir of Toslim Ali @ Benga was found during evidence for lack of proper address, I am not inclined to refer the matter to DLSA Kamrup, Guwahati for compensation u/s 357A Cr.P.C.15. Send  a  copy  of  this  judgment  u/s  365  Cr.P.C.  to  District Magistrate, Kamrup Amingaon, Guwahati.16. Learned legal aid Counsel Smti Anupama Dass is entitled to her professional fees from DLSA Kamrup as per rules framed there under. 
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17. The Judgment is pronounced in open court. Case is disposed on contest.  Given under my hand and seal of this Court on this 2nd day of August, 2013 at Guwahati. 


