
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE NO. 2,KAMRUP, GUWAHATI.
                  Present:-  Sri S. K. Poddar, AJS,

            Additional Sessions Judge No. 2,
                                                                                Kamrup, Guwahati.

Sessions Case No. 9(K)/2012 u/s 366 IPC(Arising out of  G.R. Case No. 2336/ 2010 & PGR PS Case No. 32/2010)
 STATE of ASSAM-vs-                                            Sri Gobinda Basfor              ….     Accused.

Committed by:-            Smt. N. A Ahmed       Spl. Judicial Magistrate,Assam, Guwahati.
Advocate Appeared:-Mr. N. Sharma, Addl. P.P………………   Advocate for the prosecution.Mr. K. K. Singh  …………                          Advocate for the defence.
Date of Commitment:-      29.12.2011,Date of framing Charge:-      05.11.2012,Dates of Evidence:-  22.03.2013, 01.07.2013, Date of Examination of accused:- 31.07.2013,Date of Argument:-      21.08.2013, Date of Judgment:-       31.08.2013.

J U D G M E N T1. Prosecution  case,  as  disclosed  from  FIR  lodged  by  one  Sri Kuldip Basfor in brief is that on  17.3.2010, while he was absent in his house, the accused Gobinda Basfor has taken away Smt. Gita Basfor, (wife of the informant) by enticing her. While leaving the house, his wife also took away one mobile phone,  some ornaments and cash amount of Rs. 
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30,000/-. The accused by using said mobile phone also intimidated the informant, if he tried to search them.                             ………… Contd.. at P/22. On  receipt  of  the  FIR,  after  making  the  G.D.  Entry  by Panikhaiti  O.P,  same  was  forwarded  to  O/C  Pragjyotishpur  PS  and accordingly PGR PS Case No.  32/10 u/s 366/379/506 IPC was registered and investigated into. During investigation, police arrested the FIR named accused, recovered the victim, got her medically examined and recorded her statement u/s 164 Cr.P.C. On completion of investigation, the I/O has submitted charge-sheet  against the accused Govinda Basfor u/s 366 of IPC. It may be noted here that during investigation, said Govinda Basfor was released on bail.3. After  submission  of  charge-sheet,  upon  complying  the provisions of section 207 and 209 Cr.P.C, case was committed to the Court of Sessions for trial. Subsequently, the case was made over to this Court for disposal. 4. Vide  order  dated  5.11.12,  my  Ld.  Predecessor-in-office framed  charge  u/s  366  of  IPC  only  against  the  accused  to  which  he pleaded not guilty  and claimed to stand trial.  During trial,  prosecution side examined the informant Kuldip Basfor as P.W. 1,  Sri Bikash Basfor as P.W.  2,  Sri  Jaya Basfor  as  P.W.  3.  The evidence of  victim could not  be recorded  as  she  has  already  expired.  On  completion  of  prosecution evidence,  accused  was  examined  u/s  313  Cr.P.C.  Defence  declined  to adduce evidence. 5. I have heard oral arguments of both sides and gone through the case record.

POINTS FOR DETERMINATION :-6. i) Whether on 17.10.2010 at about 8:30 a.m. accused Govinda Basfor abducted the victim Smti.  Gita Basfor with an intention to seduce her to illicit intercourse or marry against her will?
DECISION AND REASONS THEREOF :-7. P.W.  1  Sri  Kuldip  Basfor,  the  informant  in  his  evidence deposed  that  about  3  years  back,  while  he  was  absent  in  his  house, accused  Govinda  by  enticing  his  wife  Gita  Basfor  and  daughter  Jaya 
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Basfor,  took them away from the house. After making search, he could not trace out them.                                                                   ………… Contd.. at P/3After  a  week,  his  son Bikash,  whom also  the accused took  away from school, was found at Bamunimaidan area. From his son he came to know that accused Govinda Basfor took Gita and her daughter Jaya in a Maruti Van and his son from his School and kept them at Amingaon area. On this occurrence, he lodged FIR vide Ext. 1. After two days of filling the FIR, Police recovered Gita from the custody of accused Govinda Basfor. In his cross-examination, PW 1 admitted that he has not seen the occurrence of taking of his wife, he lodged an FIR after 15 days. His wife Gita already expired about a year back. At the time of death, Gita was aged about 27 years. He admitted that Gita went with the accused on her own.
8. P.W. 2 Bikash Basfor,  son of the informant,  in his evidence deposed that  on  the  date  of  occurrence,  while  he  was  in  his  School  accused Govinda came there and informed him that his maternal grand mother was ill and took him in a vehicle. In the said vehicle, his mother and sister were also sitting.  Thereafter,  they were taken to some unknown place. After  one  day,  he  was  sent  back  in  a  Auto.  On  returning  home,  he informed the matter to his father. Thereafter police recovered his mother and sister. Exbt. 2 is his statement given before the Court. During cross-examination, he admitted that while sitting in the vehicle, his mother did not tell him anything and asked him to go with them. On the next day, his mother  asked  him  to  return  to  his  father.  Accused  Govinda  kept  his mother confined and even did not allow her to talk. 
9. P.W. 3 Sri  Jaya Basfor in his evidence deposed that about 2-3 years back,  while  she was on her  way to school  accused Govinda came in a vehicle, in which her mother and brother were sitting. She was also asked to sit in the vehicle. Thereafter, they were taken to unknown place and stayed there for about 15 days. Accused restrained her mother to talk over phone. Thereafter, police recovered them. In her cross-examination she admitted that presently her mother expired. 
10. From  the  evidence  on  record,  it  appears  that  P.W.  1  is  not  an  eye witness of  the occurrence.  P.W. 2 and 3 who accompanied Gita Basfor 
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though have given some implicating evidence against the accused so far wrongful confinement of victim                                  ………… Contd.. at P/4Gita against her will, but in their statement before court u/s 164 Cr.P.C. vide Ext.  2 & 3, they did not implicate the accused regarding wrongful confinement of their mother or them as stated in the evidence. They have simply stated that they have accompanied their mother and after staying at Mongoldoi for few days, sister of Govinda brought them to the house of their  grand  mother.  Thus  it  is  apparent  that  while  giving  evidence in court,  they have exaggerated on material  point.  Their  evidence is  also otherwise self  contradictory. The informant stated his daughter was at his residence and was taken away with Gita and the son was picked up from school but the daughter deposed that she was taken while she was going to school and that time her mother and brother were sitting in the vehicle.  The  son  deposed  that  he  was  picked  up  from  school  and  on coming to vehicle she saw his mother and sister in the vehicle. So there is material  discrepancy  as  to  whether  the  son  was  picked  first  or  the daughter. 
11. Moreover, in her statement u/s 164 Cr. P.C. the victim Gita which is available in the case record, discloses that she went out of her husband’s house along with her children as her husband used to physically assault her.  In her u/s 164 Cr.P.C.  statement,  victim did not depose regarding forcibly taking her or by way of any enticement. In view of all above, the evidence given by the P.W. 2 and 3 on oath during trial cannot be relied upon. The admission of PW 1 that his wife went with the accused on her own has also negates the evidence of PW 2 and 3. 
12. It may also be noted here that the charge was framed for taking away Gita Basfor and there was no charge of kidnap of the minor children of the  informant.  Hence,  taking  away  the  children  with  the  victim  Gita Basfor  is  not  considered  as  offence  against  the  accused  as  argued  by prosecution. Another aspect negating this point, is that the said children were taken by accused in presence of Gita Basfor and with her consent. Hence, it cannot be said that they were kidnapped without the consent of lawful guardian.                                                         ………… Contd.. at P/5
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13. I also found force on the submission of ld. Defence counsel regarding genuineness of the case due to unexplained delay in lodging the FIR. As per  PW 1  after  seven  day  he  found  his  son  at  Bamunimaidan  but  he lodged  the  FIR  after  15  days.  PW  2  deposed  on  the  next  day  of occurrence, he was returned back home and informed the matter to his father. Hence non lodging of instant FIR makes the prosecution story of abduction unbelievable. 
14. In the result, I hold that accused  Govinda Basfor is not guilty for the offences  charged  with  or  any  other  minor  offence  and  as  such  he  is acquitted from the charge u/s 366 IPC and set at liberty.
15. Bail bond executed by accused and surety are extended for next six months as per the provision of section 437A Cr.P.C as amended up-to-date. 
16. As the victim has already expired as well  as she being a consenting party in going with the accused, this matter is not referred to DLSA for awarding compensation u/s 357A Cr.P.C. 17. Send a copy of the judgment to Hon’ble District Magistrate, Kamrup (M) as per the provisions of section 365 Cr.P.C.
18. Judgment is pronounced in open court. Case is disposed on contest.           Given under my hand and seal of this Court on this the 31st day of August, 2013 at Guwahati.                                                                                                  Additional Sessions Judge No. 2,             Kamrup, Guwahati.


