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    Assam Schedule VII, Form No. 132                                      

                                               HIGH COURT FORM No. (J) 2

     HEADING OF JUDGMENT IN ORIGINAL SUIT. 
IN THE COURT OF MUNSIFF NO 4. AT GUWAHATI. 

                           DISTRICT- KAMRUP      

  Title Suit Case No. 184/2008

 Present:                                                                       Nabajit Bhatta. AJS.  
                                                                                                MA. LL.B.
                                                                                     Munsiff  No 4, Kamrup

                                                                                               Guwahati.
 8th day of August, 2013  

Sri Kamakhya Choudhury.                                             .................... Plaintiff.

-VS-

M/S Royal Construction and ors.                                ................. Defendants.

The suit is coming for final  hearing  on  12.07.2013   in the presence of:

Mr. B. Sarma .                                                        :Advocate for plaintiff. 

Mr.  K. Sarma.                                                             : Advocate for Defendants.

               and having stood for consideration to this day, the court delivered the 
following Judgment.
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JUDGMENT

( A suit for declaration and permanent injunction.)

1.  Plaintiff”s  case  :     The  plaintiff  is  the  absolute  owner,  title  holder  and 
possessor of a plot of land measuring 0 bigha, 1 katha, 3 lechas covered by the 
dag no.487 (old), 471 (new), of  K.P. Patta No.10 (old), 7 (new) of village –
Maligaon   Chariali,  under   Mouza-  Jalukbari,  in  the  district  of  Kamrup  as 
described in the ‘Schedule A’. 

2. There was an Assam type house was standing over the Schedule –A land with 
outhouse / shop room, in which the plaintiff and his family members were using 
for residential and commercial purposes.

3. The defendant no.1 is a registered partnership firm and the other defendant no 
2 to 5 are the partners of the defendant no. 1 firm. The defendant no 6 & 7 are 
claiming to be the partners of the defendant no. 1 firm. The defendant no 1 firm 
is carrying the business of the construction of multi-storied building /apartment 
for profit and gain.

4. That the defendant no. 2 being one of partners of the defendant no.1 firm, 
approached  the  plaintiff  with  a  proposal  for  construction  of  a  multi  storied 
building cum commercial  complex over  the Schedule –A land.  The plaintiff 
agreed the proposal and a Registered Deed of Agreement was executed between 
the plaintiff and defendant no. 1 firm  represented by the defendant no.2 on 24-
07-2000, stipulating the terms and conditions between the parties for the said 
project. Consequent upon the plaintiff executed a power-of- attorney in favour 
of the defendant no.1 firm for execution of the said project.

5. As per Agreement the defendants were to obtain ‘ no objection certificate’ for 
construction  of  the  building  from the  authority  concerned  for  basement  and 
ground + 5 floors of which, in terms of clause  8 of the agreement, the plaintiff 
is  to  retain the basement,  ground floor  and the first  floor  out  of  which,  the 
ground floor and the first floor are to be commercial purposes and the second 
,third,  fourth and the fifth  floor  are  to  be  residential  flats  out  of  which,  the 
second floor is to be retained by the plaintiff for his residential purposes. But the 
defendant,  in  violation  of  the  said  terms  and  conditions,  obtained  the  ‘No 
objection certificate’ on 2.03.2002 for ground floor for parking  + 6 floors and 
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thereby , deprived the plaintiff for using the basement for parking and ground 
floor for commercial purposes.

6. After obtaining the aforesaid No Objection Certificate by the defendant the 
plaintiff  removed/  demolished  his  existing  Assam  type  house  and  the  shop 
rooms  from  the  Schedule-A  land   as  per  terms  of  clause  3and  6  of  the 
Agreement and handed over the vacant possession of the Schedule –A land to 
the defendants. 

7.  As per terms of  the  Agreement the defendants has to pay the monthly rent 
of the plaintiff who were shifted to a rented house, but before completion of the 
building the defendants stopped payment of rent as such the plaintiff and his 
family members are compelled for  presently residing in the ground floor of the 
said building by raising Torja wall etc.

8. As per the terms of clause 7  the defendant were to compensate the plaintiff 
by paying an amount equivalent to the monthly rent of the four shop rooms per 
month to the plaintiff but the defendants in violation of the said terms did not 
compensate the plaintiff.

9. As per the terms of clause 20 of the Agreement the time period for completion 
of the said building was tentatively fixed at 3 years with a provision to extend 
for another 2 years. But, the defendants measurably failed to complete till date.

10. Apart from the above the defendants have also violated the other terms and 
conditions of the Agreement.   That in the meantime the plaintiff heard that the 
defendant no. 1 firm has already been dissolved and a new partnership firm has 
been formed with one Brojen Kr. Dey i.e. the defendant no.7, but the plaintiff 
was never informed regarding the same either verbally or in writing. 

11. That,  thereafter , the plaintiff issued a legal notice dated. 26.03.2008 to the 
defendants asking to carry out the remaining work of Schedule – B land and to 
complete the same as per the terms and conditions stipulated in the Agreement. 
But the defendants instead of resuming the work, issued a notice dated 17-04-
1008 to the plaintiff  asking the  plaintiff  to  settle  the  matter  sitting with the 
lawyer and to put signature on some new papers and documents.

12. That, seeing no other alternative and considering the violent attitude of the 
defendants,  the  plaintiff  decided  to  complete  the  Schedule-  B  building  by 
himself and therefore the plaintiff issued another notice dated 24-04-2008 to the 
defendants cancelling the Agreement dated. 24-07-2000 executed between the 
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plaintiff  and defendant  no.  1firm and asking the defendants  not  to  enter  the 
Schedule- B building.

13. That, after issuance of notice dated. 24-04.2008, since the month of May, 
2008 the defendants and their associates , with an ulterior motive to dispossess 
the plaintiff and his family members from the Schedule B building  and to stop 
the construction of the same by the plaintiff, are making repeated attempts to 
disturb the peaceful possession of the plaintiff over the Schedule –A & B land 
and building by driving away the labours and threatened the plaintiff to vacate 
the Schedule –B building.

14. Hence , the plaintiff filed the suit for declaration of title and  ownership over 
the Schedule –A & B and to restrain the defendants from evicting the plaintiff 
from the same and for permanent injunction.  

15. The Defendants Case: The defendants 1,2,3,6 & 7 appeared and contested 
the suit by filing the written statement. The defendants stated  that the defendant 
no. 1 is a partnership farm which is presently represented by defendant no. 6. 
Regarding the defendant no.4 & 5 they were previously partner of the farm but 
vide Deed no. 987/08 dated 14-03-2008 they have retired from the firm of their 
own  and  presently  they  are  no  more  partners  of  the  firm.  As  regard  the 
defendant no. 6 & 7, the answering defendant stated that they are inducted as 
partners of the farm by Deed No. 988/08 dated 14-03-2008.

16. The defendant stated that plaintiff himself approached the defendants and 
requested to build a multi-storied building over the plot of land. Accordingly an 
agreement was executed between the plaintiff and the defendant no.1 on 24-07-
2007 and a deed of power attorney was also executed by the plaintiff in favour 
of the defendant no.1. The defendant stated that they did not serve any legal 
notice to the plaintiff on 17-04-2008 instead they have served a legal notice on 
26-03-2008 to the plaintiff to re-payment of money to the defendant no.1 which 
was spent for construction of the ground floor, 1st floor and the 2  nd floor and 
unauthorisedly occupying the ground, 1 st floor and the 2 nd floor and obstructing 
the passage by constructing the dwelling house. The defendant also denied as 
they have not  received any legal  notice from the plaintiff  and they have no 
knowledge if the plaintiff has cancelled the Agreement dated 24-07-2000, as no 
notice for cancellation of the Agreement was received by the defendants. The 
defendant stated that the construction of the Schedule- B building was started as 
per agreement after the plaintiff hand over the possession of the Schedule –A 
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land on 04-01-2003. But due to intervention of the plaintiff in the construction, 
the  Engineer  of  the  defendants  surrendered  his  work  showing  cause  of  the 
violation  of  GMDA rules by the plaintiff.  The defendant already completed 
the building even after much hindrances up to the 2 nd floor and roof casting up 
to 4 th floor. The plaintiff also has received a huge amount of money personally 
in the name of rent, personal difficulty etc.  The defendants also stated that , 
when the construction of the building  is completed up to the 2 nd floor and roof 
casting up to the 4 th floor, the plaintiff  unauthorisedly occupied the building by 
letting out the rooms to the different tenants by personally accepting advance 
money  from  them  by  depriving  the  intending  purchasers  who  had  earlier 
deposited advance money for accommodation. Defendants further stated that the 
plaintiff has been disturbing/ interfering  in the construction work carried by the 
defendants. 

Now  if  the  plaintiff  is  allowed  to  retain  the  right,  title  and 
possession of the Schedule –A and –B land of the plaint by violating the terms 
and the conditions of the Agreement, then it is the defendants not the plaintiff , 
who would suffer  irreparable  loss  and injury as the defendants  have already 
invested a huge amount of money in the constructing of the said building. Till 
date the plaintiff has not repay the single paisa to the defendants as the terms of 
the agreement.

That the Agreement and the power of attorney executed in favour 
of  the defendants  are  true,  valid  and binding on the  defendants  which were 
executed by the plaintiff himself. 

Hence, the defendants prays for dismissal of the suit with compensatory cost .

8.  Upon  the  pleading  of  the  parties  the  following  issues  are  framed  by  my 
predecessor in office.

1. Whether the suit is maintainable in its present form?

2. Whether there is any cause of action for the suit ?

3. Whether the suit is properly valued and proper court fee is paid?

4. Whether the suit is barred by the law of limitation?

5. Whether the present partnership firm M/S Royal Construction has any 
legal entity? 
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6. Whether the defendants  have violated the terms and conditions of the 
Agreement dated 24-07-2000 entered into by the plaintiff and the defendant 
no. 1 represented by its partners? 

7. Whether the plaintiff is entitled to the decree as prayed for?

8. To what other relief / reliefs the parties are entitled for? 

9. In the instant suit the plaintiff has examined three witnesses including himself 
as witness on the other hand the defendant did not examined any witness.

10. I have heard argument advanced by the learned counsel for the both parties. 
The  learned  counsel  for  the  plaintiff  has  contended  that  the  plaintiff  has 
cancelled the power of attorney and the Agreement dated. 24.07.2000, so the 
defendants have no right and interest over the Schedule- B building and on the 
basis of the right title and interest of the plaintiff over the Schedule –A land the 
plaintiff has the right to complete the construction of the Schedule -B building. 
And the plaintiff can not be restrained by the defendants.  So, the plaintiff is 
entitled to the decree as prayed for.

11. The learned counsel for the defendants on the contrary, has contended that 
the Agreement and the power of attorney executed in favour of the defendants 
are true, valid and binding on the defendants till to day, which were executed by 
the plaintiff himself. So, the plaintiff can not get the relief as prayed for.

        DISCUSSION, DECISION, AND REASONS THEREOF:

 Now let me discuss the materials on record and try to arrive at a definite finding 
as regards the issues in this suit.

ISSUE NO.1 Whether the suit is maintainable ?  

12.  Regarding the maintainability of  the instant  suit  the defendant  have not 
advanced any evidence to support their stand. Moreover, there is nothing stated 
in the pleadings of the defendant as to why the suit  is not maintainable.  On 
perusal  of  the plaint  it  reveals  that  proper  court  fee  is  paid by the  plaintiff. 
Hence I do not deem it fit to hold the suit as non maintainable. Hence, this issue  
is decided in negative. 

 DECISION : The instant suit is maintainable.
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ISSUE NO. 2: Whether there is any cause of action for the suit?

15.  On perusal  of  the pleading and the  evidence  it  reveals  that  the  plaintiff 
contended that the defendant no. 2 being one of partners of the defendant no.1 
firm, approached the plaintiff with a proposal for construction of a multi storied 
building cum commercial  complex over  the Schedule –A land.  The plaintiff 
agreed the proposal and a Registered Deed of Agreement was executed between 
the plaintiff and defendant no. 1 firm  represented by the defendant no.2 on 24-
07-2000, stipulating the terms and conditions between the parties for the said 
project. Consequent upon the plaintiff executed a power-of- attorney in favour 
of the defendant no.1 firm for execution of the said project. As per the terms of 
clause 20 of the Agreement the time period for completion of the said building 
was tentatively fixed at 3 years with a provision to extend for another 2 years. 
But, the defendants measurably failed to complete till date. The plaintiff stated 
that  thereafter,  the  plaintiff  issued  a  legal  notice  dated.  26.03.2008  to  the 
defendants asking to carry out the remaining work of Schedule – B land and to 
complete the same as per the terms and conditions stipulated in the Agreement. 
But the defendants instead of resuming the work, issued a notice dated 17-04-
1008 to the plaintiff  asking the  plaintiff  to  settle  the  matter  sitting with the 
lawyer and to put signature on some new paper and documents. That, seeing no 
other  alternative  and  considering  the  violent  attitude  of  the  defendants,  the 
plaintiff decided to complete the Schedule- B building by himself and therefore 
the plaintiff issued another notice dated 24-04-2008 to the defendants cancelling 
the Agreement dated. 24-07- 2000  executed between the plaintiff and defendant 
no. 1firm and asking the defendants not to enter the Schedule- B building.

               The plaintiff further stated that after issuance of notice dated. 24-
04.2008, since the month of May 2008 the defendants and their associates , with 
an ulterior motive to dispossess the plaintiff and his family members from the 
Schedule B building  and to stop the construction of the same by the plaintiff, 
are making repeated attempts to disturb the peaceful possession of the plaintiff 
over the Schedule –A & B land and building by driving away the labours and 
threatened the plaintiff to vacate the Schedule –B building.

On other hand the defendant pleaded that The defendant stated that they 
did not serve any legal notice to the plaintiff on 17-04-2008 instead they have 
served a legal notice on 26-03-2008 to the plaintiff to re-payment of money to 
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the defendant no.1 which was spent for construction of the  ground, 1st floor and 
the 2 nd floor and unauthorisely occupying the ground, 1 st floor and the 2 nd floor 
and obstructing the passage by constructing the dwelling house. The defendant 
also denied as they have not received any legal notice from the plaintiff and they 
have no knowledge if the plaintiff has cancelled the Agreement dated 24-07-
2000,  as  no  notice  for  cancellation  of  the  Agreement  was  received  by  the 
defendants.  The  defendant  stated  that  the  construction  of  the  Schedule-  B 
building was started  as  per  agreement  after  hand over  the possession  of  the 
Schedule –A land by the plaintiff  on 04-01-2003. But due to intervention of the 
plaintiff in the construction, the Engineer of the defendants surrendered his work 
showing cause of the violation  of  GMDA rules by the plaintiff.  the defendant 
already completed the building even after much hindrances up to the 2 nd floor 
and roof casting up to 4 th floor.

Hence, there is cause of action of the suit.

 DECISION: The issue is affirmative and in favour of the plaintiff.   

Issue No.3:    Whether the suit is properly valued and proper court fee is paid?  

17.  Regarding  the  issue  of  the  instant  suit  the  defendants  have  advanced 
argument to support their stand.  In the pleading the defendant stated that the 
suit is not properly valued and proper court fee was not paid. But the defendant 
could not adduce any evidence to prove their pleadings.  Hence I do not deem it 
fit to hold the suit is not properly valued and proper court fee was not paid. 
Hence, this issue is decided in negative. 

DECISION : This issue is decided in favour of the plaintiff.

ISSUE NO 4 : Whether the suit is barred by limitation?

             In this instant suit the plaintiff has claimed his right, title, interest over  
the Schedule – A & B land & building and permanent injunction.

14. Regarding the issue of the instant suit the defendant has advanced argument 
to support their stand. Moreover, there is nothing stated in the pleadings of the 
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defendants  as to why the suit is barred by limitation . In the argument the Ld 
advocate of the defendant stated that the suit is barred by the law of limitation 
under Art. 58 of  the Limitation Act 1963. The Ld. Advocate of the Defendants 
in the Argument has stated that right to sue had arose to the plaintiff on 31-10-
2002 when the defendant no. 1 firm was dissolved and the period of limitation 
for the suit of Declaration under Sec. 58 of Limitation Act 1963 is 3 years. On 
other hand the plaintiff stated that he has no knowledge in this regard, but later 
the plaintiff  heard that the defendant no. 1 firm has already been dissolved and a 
new  partnership  firm  has  been  formed  with  one  Brojen  Kr.  Dey  i.e.  the 
defendant no.7, but the plaintiff was never informed regarding the same either 
verbally or in writing.  So, the plaintiff has no knowledge of dissolution of the 
firm at that time of dissolution. So, right to sue had not arose at that time as 
claimed by the defendants.  Further  no evidence has  led by the defendant  to 
prove his claim.

On perusal of the plaint cause of action was arose 1st time on 07.01.2000 and 
after  on  subsequent  dates  and  lastly  on  22-05-08  and  02-06-08,  when  the 
defendants threatened the plaintiff to vacate the 2 nd floor of the building. 

On other hand the suit was filed on 10-06-2008. 

 Hence, I deem it fit to hold that the suit is not barred by limitation. 

DECISION: Accordingly issue no 2 is decided in favour of the plaintiff.

ISSUE No.5.  Whether the present partnership firm M/S Royal Construction has 
any legal entity?  

The plaintiff stated that he heard that the defendant no. 1 firm has already been 
dissolved and a new partnership firm has been formed with one Brojen Kr. Dey 
i.e. the defendant no.7, but the plaintiff was never informed regarding the same 
either verbally or in writing. In evidence the plaintiff as PW-1 has stated that the 
M/S Royal Construction was dissolved through a Registered Deed on 31-10-
2002.  PW-1 also stated that in Arb. Pet. No. 18/09 the Hon’ble Gauhati High 
Court give a judgment  declaring that the M/S Royal Construction has no legal 
entity.
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But, on perusal of the judgment of the Hon’ble High Court  it reveals that there 
is no specific declaration in this judgment that the M/S Royal Construction has 
no legal entity. The plaintiff could not adduce any other evidence to prove that 
the M/S Royal Construction has no legal entity. On perusal of the Ext- ‘Ga’ it 
reveals that though vide Ext- Ga the Defendant no.1 firm was dissolved on 31-
10-2002 but vide Ext- ;Gha’ the Deed of Partnership the M/S Royal construction 
was  reconstituted  on  01-11-2002  by  its  two  earlier  Partners,  namely  Amar 
Bhushan Dev and Babul Das along with four new partners.  On Perusal of the 
Ext-Ja it reveals that on 14-03-2008 a Deed of Retirement was executed  and 
two partners namely Babul Das and Amar Bhushan Dev decided to leave the 
firm but the firm was not dissolved. Again on perusal of the Ext-‘ Jha’ : The 
Deed of Inclusion Into Partnership, it reveals that Sri Phanidhar Kalita and Sri 
Bijan Dev entered into the partnership Firm in the name and style of M/S Royal 
Construction on 14-03-2008. So, there is no such evidence can produce by the 
plaintiff that the M/S Royal Construction has no legal existence.

So, the present partnership firm M/S Royal Construction has legal entity.

  

DECISION: The Partnership Firm M/S Royal Construction has the legal entity.

ISSUE NO. 6. Whether the defendants have violated the terms and conditions of 
the Agreement dated 24-07-2000 entered into by the plaintiff and the defendant 
no.1 represented by its partners? 

              In plaint the plaintiff stated that as per Agreement the defendants were  
to obtain ‘ no objection certificate’  for construction of the building from the 
authority concerned for basement and ground + 5 floors of which, in terms of 
clause  8 of the agreement, the plaintiff is to retain the basement, ground floor 
and the first floor out of which, the ground floor and the first floor are to be 
commercial purposes and the second ,third, fourth and the fifth floor are to be 
residential flats out of which, the second floor is to be retained by the plaintiff 
for his residential purposes. But the defendant, in violation of the said terms and 
conditions, obtained the ‘No objection certificate’ on 2.03.2002 for ground floor 
for parking  + 6 floors and thereby , deprived the plaintiff for using the basement 
for parking and ground floor for commercial purposes.
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 The Plaintiff as PW-1 in plaint and Evidence stated that as per the terms of 
agreement  the defendant were to compensate the plaintiff by paying an amount 
equivalent to the monthly rent of the four shop rooms per month to the plaintiff 
but the defendants in violation of the said terms did not compensate the plaintiff. 
As per the terms of clause 20 of the Agreement the time period for completion 
of the said building was tentatively fixed at 3 years with a provision to extend 
for another 2 years. But, the defendants measurably failed to complete till date.

On other hand the defendants in their written statement stated that 
the construction of the Schedule- B building was started as per agreement after 
plaintiff hand over the possession of the Schedule –A land on 04-01-2003. But 
due  to  intervention  of  the  plaintiff  in  the  construction,  the  Engineer  of  the 
defendants surrendered his work showing cause of the violation  of  GMDA 
rules by the plaintiff.  The defendant already completed the building even after 
much hindrances up to the 2  nd floor and roof casting up to 4 th floor.  The 
plaintiff also has received a huge amount of money personally in the name of 
rent,  personal  difficulty  etc.   The  defendants  also  stated  that  ,  when  the 
construction of the building  is completed up to the 2 nd floor and roof casting up 
to the 4 th floor, the plaintiff  unauthorisedly occupied the building by letting out 
the rooms to the different tenants by personally accepting advance money from 
them by depriving the intending purchasers who had earlier deposited advance 
money for accommodation. Defendants further stated that the plaintiff has been 
disturbing/ interfering in the construction work carried by the defendants. 

The plaintiff  stated that he decided to complete  the Schedule- B building by 
himself and therefore the plaintiff issued another notice dated 24-04-2008 to the 
defendants cancelling the Agreement dated. 24-07-2000 executed between the 
plaintiff and defendant no. 1 firm and asking the defendants not to enter the 
Schedule- B building. The plaintiff  stated that he and his family members are 
presently residing in the ground floor of the said building by raising Torja wall 
etc and he started to construct the 2nd floor of the building.

                 The defendants have produced the money receipt documents for the  
period from 20-10-1999 to 13-06-2006 received by the plaintiff at the time of 
cross examination of the PW-1 and they are exhibited as Ext- X 1 to Ext- X 40 
(1).   In cross-  examination  the PW-1 also admitted  that  he has  received the 
money which has to obtain as per agreement. As per agreement the defendants 
will  hand  over  the  possession  to  the  plaintiff  of  his  part  of  building  after 
completion  of  construction of  the Building.  As per  Agreement  there was no 
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provision to occupy the building by the plaintiff  with his family members if the 
Defendant No.1 violates the terms and condition of the Agreement. In cross- 
examination the PW-1 also admitted that there was no such provision in the Ext- 
‘Kha’ that  if the partners become change then the Defendant firm has to inform 
the  plaintiff  and  to  enter  a  new  agreement  with  the  plaintiff.  In  cross 
examination the PW-1 stated that he did not know when the construction of the 
building was started. In cross- examination the PW-1 stated that the N.O.C was 
obtained  by  him  from  GMDA  on  2.3.2002.   In  the  N.O.C  there  was  no 
permission of the basement. The PW-1 in cross- examination stated that he did 
not remember when he was living in the rented house. The PW-1 admitted that 
rent was paid by defendants. In cross examination the PW-1 admitted that there 
was no such provision in the Ext- Kha that the plaintiff  himself construct of 
building.  In cross- examination the PW-1 admitted that he has received money 
from the Defendant no. 1 vide Exhibits marked as Ext- X series. The documents 
exhibited and marked as Ext-X (1) to X (40) established the cash benefits the 
plaintiff has realised from the partnership Firm M/S Royal Construction.

As per terms of the condition the building has to complete within three years 
which may extend up to another two years. But the plaintiff obtained the NOC 
on 2-03-2002 and the plaintiff stated that he does not know when he hand over 
possession of the Schedule – B land to the defendants. 

There  was  some  portion  of  violation  of  the  terms  and  conditions  of  the 
Agreement  by  the  Defendants  in  regards  of  the  completion  of  the  building 
within the fixed period, but this not only for the fault of the defendants. No, 
evidence has been proved to establish the violation by the defendants.

So, from the discussion it reveals that the plaintiff himself committed the breach 
of contract by trespassing into the building by show of force to get the entire 
Building,  started  to  complete  the  construction  of  the  building  and  tried  to 
deprive the Partnership Firm who has constructed the some portion of Building 
by investing a large amount of money.

DECISION:  This issue is decided against the plaintiff.

ISSUE NO. 7 & 8: Whether the plaintiff is entitled to the decree as prayed for? 

The PW-1 has stated that as per the terms of the Agreement the time period for 
completion of the said building was tentatively fixed at 3 years with a provision 
to extend for another 2 years. But, the defendants measurably failed to complete 
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till date.  Apart from the above the defendants have also violated the other terms 
and conditions of the Agreement. As per terms of the Agreement the defendants 
has to pay the monthly rent of the plaintiff who were shifted to a rented house, 
but before completion of the building  the defendants stopped payment of rent as 
such the plaintiff and his family members are compelled for  presently residing 
in the ground floor of the said building by raising Torja wall etc.

The PW-1 also  stated that  he issued  a  legal  notice dated.  26.03.2008 to the 
defendants asking to carry out the remaining work of Schedule – B land and to 
complete the same as per the terms and conditions stipulated in the Agreement. 
But the defendants instead of resuming the work, issued a notice dated 17-04-
2008 to the plaintiff  asking the  plaintiff  to  settle  the  matter  sitting with the 
lawyer and to put signature on some new paper and documents. That, seeing no 
other  alternative  and  considering  the  violent  attitude  of  the  defendants,  the 
plaintiff decided to complete the Schedule- B building by himself and therefore 
the plaintiff issued another notice dated 24-04-2008 to the defendants cancelling 
the Agreement dated. 24-07-2000 executed between the plaintiff and defendant 
no. 1firm and asking the defendants not to enter the Schedule- B building. The 
PW-1 also stated that he revoked the power of Attorney on 19-06-2009 which 
was executed between him and defendant.

13. That, after issuance of notice dated. 24-04-2008, since the month of May 
2008 the defendants and their associates , with an ulterior motive to dispossess 
the plaintiff and his family members from the Schedule B building  and to stop 
the construction of the same by the plaintiff, are making repeated attempts to 
disturb the peaceful possession of the plaintiff over the Schedule –A & B land 
and building by driving away the labours and threatened the plaintiff to vacate 
the Schedule –B building.

The PW-1 exhibited the following documents.

Ext- Ka : The Patta of land

Ext- Ka (1): The Registered Deed dated on 24-07-2000.

Ext- Kha : The Power of Attorney 

Ext-  Ga: The Deed of Retirement of M/S Royal Construction.

Ext- Gha : The Deed of Partnership of M/S Royal Construction
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Ext- Cha: The Notice of  the Advocate.

Ext – Chaa: The Notice of the Advocate.

Ext- Ja : The Deed of Retirement from the Partnership.

Ext- Jha : The Deed of Inclusion into Partnership

Ext- Nya : Copy of Judgment of the Hon’ble Gauhati High Court in Arb Pet No. 
18/2009. 

Ext- Nya (1) : The Deed of Revocation Of Power of Attorney.

  

In  cross  examination  the  PW-1  stated  that  he  did  not  know  when  the 
construction of the building was started. In cross- examination the PW-1 stated 
that the N.O.C was obtained by him from GMDA on 2.3.2002.  In the N.O.C 
there was no permission of the basement. The PW-1 in cross- examination stated 
that he did not remember when he was living in the rented house. The PW-1 
admitted that the rent was paid by defendants. In cross examination the PW-1 
admitted  that  there  was no such provision in  the Ext-  Kha that  the plaintiff 
himself construct of building.  In cross- examination the PW-1 admitted that he 
has received money from the Defendant no. 1 vide Exhibits marked as Ext- X 
series. The documents exhibited and marked as Ext-X (1) to X (40) established 
the cash benefits the plaintiff has realised from the partnership Firm M/S Royal 
Construction. 

    On perusal of the Misc (j) Case No. 327/2009 in this suit it reveals that 
the plaintiff  filed an application under order I rule 10 (2) read with Sec 151 
C.P.C  and this court had strike out the name of the defendant no.1 i.e  M/S 
Royal construction from this suit. The plaintiff ought to amend the plaint in view 
of striking the Defendant NO. 1 firm,  but did not.  On other hand the reliefs 
sought in the plaint are against the firm M/S Royal Construction.

            The present suit  is a declaratory suit  and the plaintiff has sought 
declaratory decree against the firm itself.  In cross – examination the plaintiff 
stated that in this suit  he has sought relief against  the Partnership Firm M/S 
Royal Construction alone and he has no case against the remaining defendants. 

Thus  the  plaintiff  is  not  entitled  to  the  decree  in  the  form  of 
declaration against the Partnership Firm M/S Royal Construction after striking 
out of its name from the plaint.
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The plaintiff himself committed the breach of contract by trespassing into the 
building by show of force to get the entire Building and tried to deprive the 
Partnership Firm who has constructed the some portion of Building by investing 
a large amount of money. 

The plaintiff has himself committed the breach of contract . First, the plaintiff 
himself violated the terms of the contract. Secondly, he has taken the forceful 
possession of the Building. Thirdly, he has started construction of the building 
unauthorisedly against the terms and conditions of the Agreement dated 24-07-
2000.

 Though, the plaintiff has claimed that he issued a notice dated 24-04-2008 to 
the defendants cancelling the Agreement dated. 24-07-2000 executed between 
the  plaintiff  and  defendant  Firm,  but,  these  would  not  amount  the  proper 
cancellation  of  the  Agreement  Dated  14-07-2000  between  the  parties.  The 
plaintiff  has  to  apply  for  cancellation  of  the  Agreement  dated.  24-07-2000 
before proper forum. 

 Similarly, there was no such prayer of the plaintiff in this suit for cancellation 
of the Agreement dated 24-07-2000 between the plaintiff and partnership Firm 
M/S  Royal  Construction.  Without  this  declaration  of  cancellation  of  the 
Agreement dated 24-07-2000, the plaintiff can not entitled the decree of right, 
title and interest, and possession of the Schedule A land & B house in favour of 
him. 

Hence, the plaintiff is not entitled to the decree as prayed for.

DECISION:  This issue is decided against the plaintiff. 

ISSUE No. 8: To what other relief / reliefs the parties are  entitled for? 

That as per finding of the crux issue No.7 this issue is decided in against of the 
plaintiff  holding that the plaintiff is not entitled any reliefs as prayed for.

.

            ORDER. 

       The suit is dismissed on contest with cost.

       Prepare the decree accordingly. 
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               Given under my hand and seal of this court on the 08 th day of 
August,  2013.

                                                                                                                      Nabajit  
Bhatta

                                                                                                               Munsiff NO 4,  
Kamrup

                                                                                                            Guw
ahati.

  APPENDIX.

Exhibit Of the Plaintiffs.

Ext- Ka : The Patta of land
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Ext- Ka (1): The Registered Deed dated on 24-07-2000.

Ext- Kha : The Power of Attorney 

Ext-  Ga: The Deed of Retirement of M/S Royal Construction.

Ext- Gha : The Deed of Partnership of M/S Royal Construction

Ext- Cha: The Notice of  the Advocate.

Ext – Chaa: The Notice of the Advocate.

Ext- Ja : The Deed of Retirement from the Partnership.

Ext- Jha : The Deed of Inclusion into Partnership

Ext- Nya : Copy of Judgment of the Hon’ble Gauhati High Court in Arb 
Pet No. 18/2009. 

Ext- Nya (1) : The Deed of Revocation Of Power of Attorney.x

Ext- X 1 to Ext- X 40 (1) :  Money receipts by the plaintiff

WITNESSES

Plaintiff witness

PW  1: Sri Kamakhya Choudhury.

PW-2 : Smt. Radhika Choudhury.

Defendants  witnesses:  Nill                                                                             

                                                                                                  MUNSIFF NO 4

                                                                                                      KAMRUP,GUWAHATI 
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