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HIGH COURT FORM NO. (J) 2.

HEADING OF JUDGMENT IN ORIGINAL SUIT.

IN THE COURT OF MUNSIFF NO. 3 AT GUWAHATI.

DISTRICT-KAMRUP

Title Suit Case No. 281/2007

Present: Naguib Ahmed. A.J.S
M.Sc (Agriculture), LL.B

Munsiff No.3, Kamrup,  
Guwahati.

31st day of August, 2013

Msstt. Rupjan Begum,

W.O: Saiyed Babul Dewan

Village: Piyalikhata,

P.S: Kamalpur

District: Kamrup, Assam.…………………………...…..…….......: Plaintiff(s)

-Versus-

Md. Azizur Rahman Saikia

S.O: Haji abbas Ali,

Village: Piyalikhata

P.S: Kamalpur

District: Kamrup, Assam ……….………………………….…...: Defendant(s)

1. Hazi Abbas Ali.

S.O: Late Alamsa.
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2. Msstt Samina Begum,

W.O: Haji Abbas Ali

Both are residents of: 

Village: Piyalikhata,

P.S: Kamalpur.

District: Kamrup, Assam…………..….…………...…: Proforma Defendant(s).

                                                              
 This suit coming on for final hearing on 14.08.2013 in the presence of:

Sri. G. Mishra : Advocate for the plaintiff(s).

And

Sri. R.K. Bhuyan : Advocate for the defendant (s)/ 
Counter-Claimant.

and having stood for consideration to this day, the court delivered the 

following judgment. 

JUDGEMENT

1. Plaintiff’s case: The plaintiff filed the plaint and pleaded that she is a 

citizen of India by birth. The plaintiff state that she purchased the suit land 

measuring 2B 11L covered by Dag No. 503/541 of K.P Patta No. 28 and Dag 

No. 502/511 of K.P Patta No. 80 of Village Piyalikhata, Mouza Modartola 

under Kamalpur P.S and land measuring 6B 5K 14L covered by Dag No. 564 

of K.P Patta No. 45 and Dag No. 566 of K.P No. 60 and Dag No. 563 of K.P 

Patta No. 62 and Dag No. 561 of K.P Patta No. 67, Dag No. 562/1027/565 of 

K.P Patta No. 80, Dag No. 562 of K.P No. 135 and land measuring 1B 4K 

12L covered by Dag No. 24 of K.P No. 5 and Dag No. 221 of K.P No. 128 of 

Village Alipub Mouza Birbongha under Baihata P.S by executing 7 (seven) 
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numbers of registered sale-deeds from Proforma Defendant No.1. Since the 

purchase she has been possessing the lands and without any obstruction and 

interference from any one. Her name has also been inserted in the Jamabandi. 

The plaintiff has been paying the land revenue since her purchase of the suit 

land  on  27.02.2001.  The  plaintiff  states  that,  Defendant  No.1  son  of  the 

Proforma Defendant No.1 started creating trouble over such land. He has also 

instituted a false case under section 145/146 Cr.P.C. which was registered as 

case No. 204/2000 against the plaintiff before the magistrate at Rangia. The 

evil motive is evident from the fact, that in that proceeding he made his father 

Proforma Defendant No.1 as the 1st party from whom the plaintiff purchased 

the suit land. The Defendant No.1 has no legal right what-so-ever over the 

suit land. The Defendant No. 1 on 03.11.2002 made another attempt to take 

possession of the suit-land. 

2.  Plaintiff’s prayer: The plaintiff  has therefore filed the suit  praying 

for decree of:

i) For declaration of right and for confirmation of possession.

ii) For  permanent  injunction  restraining  the  defendants  from 

entering into the suit land, and from earth filling till disposal of 

the suit.

iii) Cost of the suit.

iv) Other relief.

3.   Defendant’s  version     and Counter-claim  : The defendant  number-1 

filed the written-statement and filed his counter-claim. He pleaded that he is 

the  only  son  of  the  Proforma  Defendant  No.1,  Md.  Abbas  Ali  (since 

deceased),  amongst  his  five  daughters  through  his  first  wife.  All  the 

daughters of the Proforma Defendant No.1 got married. Abbas Ali, the father 

of  the  answering  defendant  was  the  owner  and  title  holder  of  the  land 

described in Schedule-A, Schedule-B and Schedule-C of the plaint. All the 

aforesaid lands are cultivable land, and the answering defendant  has been 

cultivating over the same exclusively since many years back by engaging 

labourers.  His father,  during his lifetime,  never objected to his possession 

over the suit-land. He also pleads that the land described in Schedule-B is 

adjacent to and in the vicinity of his Basti-land. That there was cordial father 

and son relationship between him and the Proforma Defendant No.1. In the 
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year 1991 the mother of the answering defendant and first wife of Proforma 

Defendant No.1 died. After the death of the first wife and because of old age 

the Proforma Defendant No.1 had lost his thinking capacity and could not 

visualize  any  matter  in  right  and  proper  perception.  Subsequently,  in  the 

month of October 1999, at the age of 85 years and at the instigation of some 

persons, he married Proforma Defendant No.2 and started to live separately. 

In the month of December 2000 the answering defendant came to know about 

the arrangement made by his father the Proforma Defendant No.1 to transfer 

the land to the plaintiff. The said arrangement was made at the instigation of 

his second wife, Proforma Defendant No.2 and husband of the plaintiff, so 

that nothing remains to be inherited by the answering defendant from his 

father.  Having come  to  know about  the  same  arrangement  the  answering 

defendant approached his father with financial help and assistance. Further it 

was told to the Proforma Defendant No.1 not to sell the land to any third 

party. The answering defendant also expressed his willingness to purchase 

the land if,  at  all,  the  same is  to  be sold to  others.  Although at  the first  

approach the Proforma Defendant No.1 had agreed to his proposal but later-

on being influenced by his second wife and the husband of the plaintiff he 

did  not  concede  to  such  proposal.  That  having  come  to  know about  the 

refusal and apprehending forceful dispossession from the land, described in 

Schedule-A,  Schedule-B  and  Schedule-C  of  the  plaint  the  answering 

defendant  filed  an  application  under  section  145/146  Cr.P.C.  before  the 

Executive  Magistrate, Rangia. The said application was registered as Misc. 

Case No. 204m/2000. The learned Executive Magistrate, Rangia attached the 

land described in the Schedule-A, Schedule-B and Schedule-C to the plaint. 

The relevant Misc. Case No. 204m/2000 is still pending for disposal and the 

said  order  of  attachment  is  still  in  force.  That  besides  initiation  of  said 

proceeding  u/s  145  Cr.P.C.  the  answering  defendant  also  filed  objection 

before  the  Circle  Officer,  Kamalpur,  against  the  application  for  sale 

permission filed by the Proforma Defendant No.1. Accordingly, the Circle 

Officer,  Kamalpur,  vide  its  order  dated  24.03.2000  stayed  the  sale 

permission. However inspite of the said order dated 24.03.2000 passed by the 

Circle Officer the husband of the plaintiff in a concealed manner obtained 

sale permission in respect of Schedule-A and Schedule-B land, excluding the 

land  of  K.P  Patta  No.  89  on  26.02.2001  from the  Officer  of  Additional 
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Deputy  Commissioner,  Kamrup,  and  got  all  the  aforesaid  sale  deeds 

registered  on  26.02.2001  and  27.02.2001  in  favour  of  the  plaintiff.  That 

immediately after coming to know about the said transfer of the suit-land the 

answering defendant approached his father in presence of well-wishers and 

witnesses and expressed his intention i.e. talab-i-mowasibat, to purchase the 

suit  land  at  the  same  consideration  paid  by  the  plaintiff.  The  answering 

defendant states that he being the co-pattadar in respect of the land of K.P 

Patta  No.  60  and  the  suit-land,  particularly  the  Schedule-B  land  being 

situated in the vicinity of his  Basti land, the answering defendant lawfully 

and legally made the said demand before the Proforma Defendant No.1 as 

pre-emptor  but  the said Proforma Defendant  No.1 out  rightly rejected the 

same. The answering defendant further pleads that the answering defendant 

being in occupation and possession of the land purchased by the plaintiff and 

he  being the  owner  of  adjoining immovable  property,  i.e.  Shafi-i-jar, the 

Defendant No.1, has acquired substantive and indefeasible right called right 

of pre-emption over the land in question as defined in the Mahamedan Law 

and as such he is legally entitled to the said relief.      

4.  The counter- claimant there-fore prayed for:

(a) A decree declaring the right  of  pre-emption of  the Defendant 

No.1 over the land described in Schedule-A and Schedule-B of 

the counter-claim, the land purchased by the plaintiff.

(b) A decree  declaring  that  the  Defendant  No.1  has  the  right  to 

purchase the said Schedule-A and Schedule-B land and direct 

the plaintiff and/ or the other heirs of Proforma Defendant No.1 

to execute  the sale  deeds in favour of the Defendant  No.1 in 

respect of said Schedule-A and Schedule-B land.

(c) A  decree  declaring  that  the  sale  deeds  no.s.  1656/2001, 

1660/2001,  1662/2001  dated  26.02.2002  and  sale  deeds  Nos. 

1715/2001,  1716/2001,  1719/2001 and 1720/2001 as  null  and 

void,  illegal,  inoperative  and not  binding upon the  Defendant 

No.1.

(d) A decree for permanent injunction against the plaintiff and/ or 

the other heirs of Proforma Defendant No.1 from interfering and 
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disturbing the peaceful possession of the Defendant No.1 over 

the land described in dais Schedule-A and Schedule-B.

5.  Written statement by plaintiff against counter claim of defendant: 

The plaintiff filed W.S against the counter claim and pleaded that her suit is 

maintainable and she has purchased the land and has taken possession of the 

suit-land and hence she  is  the owner  and possessor  of  the suit  land.  She 

further pleaded that the principal defendant is the son of the vendor and the 

suit land was sold by the father of the defendant and as such the father and 

son being the member  of  the same family  the question  of  claim for  pre-

emption  is  not  sustainable.  The  suit-land  shown  in  the  schedule  is  duly 

purchased by the plaintiff by executing registered sale deeds after obtaining 

permission  for  transfer  on  interest  for  sale.  The  vendor  delivered  the 

possession of the suit land to the plaintiff. The plaintiff further pleaded that 

the plea of  pre-emption by Defendant  No.1 are baseless  and there are no 

ground to claim such rights. The question of cancelation of sale-deed in the 

present circumstances doesnot arises.    

6.   Issues: Upon  perusal  of  the  pleadings  the  following  issues  were 

framed by my predecessor-in-office on 11.02.2009. 

1.  Whether the plaintiff is right and possession over the suit land 

described in the plaint?

2. Whether the Defendant No.1 has right of presumption over the 

Schedule-A and Schedule-B land mentioned in the counter claim 

of Defendant No.1?

3. Whether the Defendant No.1 has right to purchase the Schedule-

A  and  Schedule-B  land  described  in  the  counter  claim  of 

Defendant No.1?

4. Whether  the sale  deed No.  1656/2001,  1660/2001,  1662/2001 

dated  26.02.2002,  1715/2001,  1716/2001,  1719/2001  and 

1720/2001 are void and illegal and not binding upon Defendant 

No.1?

5. Whether the suit is bad for non-joinder of necessary party?

6. Whether there is cause of action for the suit?

7. Whether the plaintiff is entitled to the decree as prayed for?
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8. Whether the Defendant No.1 is entitled to the decree as prayed 

for?

9. To what relief/ reliefs are the parties entitled?

7.   Proceedings of the suit: The suit of the plaintiff has been withdrawn 

vide  order  dated  10.02.2012 and  the  counter  claim alone  his  proceeding. 

Under such circumstances the materials on record go to determine the merit 

of the counter claim only. 

8. Discussions,  Decisions  and  Reasons  thereof:  I  have  also  heard 

arguments advanced by the counsel of the both the sides at length.

9.  Issue No. 2, 3,4 and 8:   For better appreciation of evidence these 

issues  are  taken  up  for  discussion  together.  Moreover  in  the  present 

circumstances of the case these four issues appear to be the most important 

one  and  hence  taken  up  for  discussion  first. Counter  claimant  witness  

Number-1  Md.Ajijur Rahman  Saikia  deposed in his examination-in-chief 

that he is the counter claimant of the present case. He is the only son of Late 

Abbas Ali, the Proforma Defendant No.1. His father has 5 daughters and all 

of them have been married off. His father was the owner and title holder of 

the land described in Schedule-A, Schedule-B and Schedule-C of the plaint. 

His father during his life time never objected to his possession over the suit 

land. The land described in Schedule-B which the plaintiff has claimed to 

have purchased from his father is adjacent to and in vicinity of his  Basti-  

Land, covered  by  Dag  No.  570  and  571  of  K.P  Patta  No.  7  of  village 

Piyalikatha Mouza- Madartola. He is the absolute owner and title holder of 

the said Basti-land. He is the co-pattadar of Dag No. 566 of K.P Patta No. 60. 

In the year 1991 his mother died and at the instigation of some persons his 

father married Defendant No.2 and started to live separately. In December 

2000 he came to know about the arrangements made by his father to transfer 

the land to the plaintiff. His father was instigated by his second wife and the 

husband of the plaintiff  to transfer  such property by depriving him of his 

share  in  his  father  property.  He  approached  his  father  and  expressed  his 

willingness  to  purchase  the  land  as  the  same  is  in  his  occupation  and 

possession  and as  he is  the  co-pattadar  of  the land of  K.P Patta  No.  60. 

However his father refused to sell the land to him. He filed an application 

under section 145/146 of the Code of Criminal Procedure and the Executive 
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Magistrate vide its order dated 24.03.2000 stayed the sale permission. Inspite 

of the said order Haji Abbas Ali managed to obtain the sale permission and 

got  all  the  sale  deeds  numbering  1656/2001,  1660/2001,  1662/2001, 

1715/2001,  1716/2001,  1719/2001,  1720/2001  registered  in  favour  of  the 

plaintiff. After the sale the plaintiff applied for mutation and accordingly the 

name  of  the  plaintiff  was  mutated.  He  again  approached  his  father  in 

presence of witnesses and expressed his intention to purchase the suit land 

but at the instigation of his second wife he out-rightly rejected his request. He 

further deposed that the suit filed by the plaintiff has been withdrawn and as 

such the plaintiff is barred from claiming the right, title and interest over the 

schedule  land.  In  his  cross-examination  he  deposed  that  his  father  sold 

Schedule-A and Schedule-B land to the plaintiff  by executing seven sale-

deeds. He knows about the right of pre-emption. The land sold by his father 

has been mutated in the name of the plaintiff. That despite his request to his 

father, his father did not sell the land to him.      

10. The counter claimant witness exhibited the following documents.

Exhibit-1 : Sale deed No. 1591/1997 dated 20.03.1997 in 

respect of land of K.P Patta No. 60.

Exhibit-2 : Gift deed No. 4756/1979 dated 24.04.1979.

Exhibit-3(1) : Citha of K.P Patta No. 7

Exhibit-3(2) : Citha of K.P Patta No. 28 Dag No. 503

Exhibit-3(3) : Citha of K.P Patta No. 28 Dag No. 541

Exhibit-3(4) : Citha of K.P Patta No. 60

Exhibit-3(5) : Citha of K.P Patta No. 80 & 67

Exhibit-3(6) : Citha of K.P Patta No. 80 & 89

Exhibit-3(7) : Citha of K.P Patta No. 89

Exhibit-3(8) : Citha of K.P Patta No. 45, 62 & 155

Exhibit-3(9) : Citha of K.P Patta No. 54

Exhibit-3(10) : Citha of K.P Patta No. 120

Exhibit-4(1) : Copy of the Jamabandi of K.P Patta No. 7

Exhibit-4(2) : Copy of the Jamabandi of K.P Patta No. 28
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Exhibit-4(3) : Copy of the Jamabandi of K.P Patta No. 45

Exhibit-4(4) : Copy of the Jamabandi of K.P Patta No. 60

Exhibit-4(5) : Copy of the Jamabandi of K.P Patta No. 62

Exhibit-4(6) : Copy of the Jamabandi of K.P Patta No. 67

Exhibit-4(7) : Copy of the Jamabandi of K.P Patta No. 80

Exhibit-4(8) : Copy of the Jamabandi of K.P Patta No. 89

Exhibit-4(9) : Copy of the Jamabandi of K.P Patta No. 155

Exhibit-5 : Order dated 21.12.2000 passed in Misc Case 

No. 204m/2000.

Exhibit-6 : Copy of letter/ order dated 12.03.2001 issued 

by Additional Deputy Commissioner, Kamrup.

Exhibit-7 : Copy of letter/ order dated 13.03.2001 issued 

by Additional Deputy Commissioner, Kamrup.

Exhibit-8(1) to 8(7): Certified copy of sale deed Nos. 1656/2001, 

1660/2001, 1662/2001 dated 26.02.2002, 

1715/2001, 1716/2001, 1719/2001 and 1720/2001

Exhibit-9 : Order dated 28.01.2003 passed by Additional 

Deputy Commissioner, Kamrup in R.A. 

3/2002-03.

Exhibit-10 : Death certificate of Haji Abbash Ali.

11.  Counter claimant witness No.2: Haji MdAbdul Hai deposed in his 

examination-in-chief that Late Abbas Ali had five daughters. In the year 1991 

his wife died and thereafter he married Proforma Defendant No.2.Thereafter 

this  witness mostly  reiterated the counter  claimant’s  version.  However  he 

was not cross examined a length by the plaintiff.  Counter claimant witness  

No.3: Md.Gias Ali deposed in his evidence-in-chief that he knows both the 

parties. He thereafter mostly corroborated the counter claimant’s version. In 

his cross-examination he deposed that he knows Haji Abbas Ali who sold his 

land to the plaintiff.  However the possession over such land could not be 

handed over to the plaintiff.  The land was sold through seven sale deeds. 
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Counter  claimant  witness  No.  4:  Abdul  Latif  Saikia deposed  in  his 

examination-in-chief  that  he  knows  both  the  parties  and  he  has  his  land 

adjacent  to  the  suit-land.  Thereafter  he  corroborated  and  reiterated  the 

counter claim story. In his cross examination he deposed amongst others that 

the father of the counter-claimant sold the suit lands to the plaintiff. However 

possession  was  not  given  to  her.  A  case  under  section  145  Cr.P.C.  was 

initiated as regards such possession. Counter claimant asked his father for the 

possession and proposed to purchase the suit  land. He was present at that 

relevant moment. The said land at the time of the sale was in the name and 

possession of Abbas Ali.

12.    In the instant  case the suit  against  the defendants  was withdrawn 

vide  order  of  the  court  dated  10.02.2012.  However  the  contents  of  such 

pleading of the plaintiff can be taken into consideration while determining 

the  merit  of  the  counter-claim.  The  counter  claimant  amongst  others  has 

prayed for declaration of his right of pre-emption over the Schedule-A and 

Schedule-B land as mentioned in the counter-claim. From evidence on record 

it seems that father of the counter claimant has sold the land to the plaintiff 

by  executing  seven  numbers  of  sale  deeds,  a  fact  which  has  been 

corroborated by all the witnesses by deposing in their cross examinations. 

The same claim also remains as an admitted fact. 

13.  Now  the  moot  question  at  the  corners-stone  is  to  discuss  and 

determine the principles involved in the law of pre-emption and the counter 

claimant’s right of pre-emption over the Schedule lands. Reference at this 

stage  can  be  made  to  the  relevant  provisions  of  Mohammedan  Law. As 

discussed in MULLA’S Principles of MAHOMEDAN LAW Pre- emption 

has been defined as – the right of shufaa or pre-emption is a right which the  

owner of an immovable property possesses to acquire by purchase another  

immovable property which had been sold to another person. It has also been 

discussed that  the law of  pre-emption has his  origin in  the saying of  the  

prophet. The right of shufaa appertains-No.(I) to a partner in the property  

land sold .(II) to a partner in the immunities and appendages of the land.  

(III) To a neighbor. Furthermore it has been discussed that  section 4 of the  

Partition act is confined not only to joint Hindu families or other families  

adopting Hindu notion  of  joinness,  but  also  applied to  Muslims  who are  

undivided.  The  policy  of  the  law  behind  pre-emption  is  same  as  that  of  
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section  4  of  the  partition  act  namely  (I)  to  prevent  to  introduction  off  a  

stranger into a residential house and (II) to bring the property under one  

owner eventually.  A Ghardamad can be a member of a family as held in 

Ahmed Khan Vs Shaik Naijar (1971) ICWR 448.  As discussed by the same 

author it has been discussed that in  Bishan Singh Vs Khajan Singh AIR  

1958 SC 838, the Supreme Court held that the right of pre-emption is a right  

of  substitution  but  not  of  re-purchase.  The  pre-emptor  takes  the  entire  

bargain and steps into the shoes of  the original  vendor.  It  has also been  

discussed as to who make claim of pre-emption? The author discussed that  

the following three classes of persons and no others, are entitled to claim  

pre-emption namely (1) a co-sharer in the property (w) [shafi-i-sharik]; A  

mukarraridar (lessee in perpetuity) holding under a co-sharer has no right to  

pre-empt as against another co-sharer (2) a participator in immunities and  

appendages, such as a right of way or a right to discharge water (y) [shafi-i-

khalit]; and (3) owners of a adjoining immovable property (z) [shafi-i-jar],  

but not their tenants (a), nor persons in possession of such property without  

any lawful title (b) [Baillie, 481]. A wakif or mutawali is not entitled to pre-

empt, as the wakf property does not vest in him(c). Moreover it has also been  

discussed  that…Sale  alone  gives  rise  to  pre-emption-The  right  of  pre-

emption arises only out of a valid (a), complete (b), and bona fide (c) sale. It  

does not arise out of gift (hiba), sadaqah (s. 171), wakf, inheritance, bequest  

(d),  or  a  lease  even though in perpetuity  (e).  Nor does  it  arise  out  of  a  

mortgage even though it may be by way of conditional sale (f); but the right  

will  accrue,  if  the mortgage is  foreclosed (g).  An exchange of  properties  

between two persons subject  to an option to either of  them to cancel  the  

exchange and take back his property at any time during his life, stands on the  

same footing as a conditional sale; such an exchange does not extinguish the  

ownership in the property and does not give rise to the right of pre-emption.  

But if one of the parties dies without cancelling the exchange, the transaction  

will mature into two sales and will give rise to the right of pre-emption (h). It  

has been held by the High Court of Allahabad that a transfer of property by  

a husband to his wife in lieu of dower is a sale, and is therefore subject to a  

claim for pre-emption (i). on the other hand, the Chief Court of Oudh has  

held that the transaction amounts to a hiba-bil-ewaz, and no claim for pre-
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emption can therefore arise (j). The right of pre-emption arises not only out  

of a private sale, but also out of a sale by the Court or a receiver (k). 

14.  Reliance at this stage can be had upon Kumar Gonsusab and Ors Vs.  

Sri  Mohammed Miyan Urf Baban and Ors.  wherein it  has been held in 

Section 54—Mullas Mohammedan Law—Chapter XIII,  Section 232—Right  

of pre-emption under Mohammedan Law—Availability—Mere agreement for  

sale—Sale not at all effected—No right for pre-emption accrues—No cause  

of action to file suit for pre-emption—Suit not maintainable—Under Section  

54 of T.P. Act, contract for sale—Does not by itself create any interest in or  

charge on immovable property-  Judgement and decree of  High Court  set  

aside—Suit for pre-emption dismissed.

15.   In the instant case admittedly the land has been sold to the plaintiff 

through  seven  different  instruments  as  exhibited  vide  Exhibit-8(1) to 

Exhibit-8(7). The counter-claimant has deposed that he is a co-pattadar in 

respect of land of dag No. 566 of K.P Patta No. 60 of village Piyalikatha. 

Schedule-B of the counter claim also deals with Dag No. 566 of patta No. 60. 

To  establish  such  claim  the  counter-claimant  has  filed  Exhibit-3(4) and 

Exhibit-4(4) which goes to show that the counter claimant and his father are 

pattadars as per the said exhibits. Accordingly it can be held that the counter 

claimant is a co-pattadar along with Abbas Ali in the land covered by Dag 

No. 566 Patta No. 60. The counter-claimant has also deposed that the land 

described in Schedule-B which the plaintiffs have claimed to have purchased 

is adjacent to and in vicinity of his Basti land covered by Dag No. 570 and 

571 K.P Patta No. 7. 

16.  The  counter-claimant  has  also  deposed  that  he  expressed  his 

willingness to purchase the land from his father but his father refused to sell 

the land to him. The same proposition has also been pleaded by the counter 

claimant through his counter claim. Counter claimant witness No. 4 Abdul 

Latif Saikia deposed in his cross-examination that he witnessed the counter-

claimant expressing his willingness to his father to purchase the suit-land. All 

the witnesses have corroborated the counter-claimant’s claim that he was a 

co-pattadar. They have also corroborated the counter claimant’s version that 

Abbas Ali sold the land to the plaintiff and the land has been mutated in the 

name of the plaintiff.  The counter  claimant  has also deposed in his  cross 

examination  that  despite  his  request  to  his  father  to  sell  the  land to  him, 
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Abbas Ali did not sell the land to him. However the plaintiff has never cross 

examined  the  counter-claimant’s  witnesses  exhaustively  on  the  point  of 

counter claimant’s claim for right of pre-emption. Accordingly under such 

circumstances  the  claim of  the  counter  claimant  remains  unrebutted.  The 

counter claimant’s version could not be negated in any form which ultimately 

goes to establish his claims with regards to the principles involved in law of 

pre-emption.  The  materials  on  record  establish  the  fact  that  the  counter 

claimant  is  a  co-pattadar  and  the  land  as  mentioned  in  Schedule-B is  in 

vicinity of his Basti- land. Exhibit-3(1) is a copy of Chitha which go to show 

the counter claimant’s title over such land. None of such documents have 

also been challenged in any form and hence the claim of the counter claimant 

gets established. It has also been established that the schedule land have been 

sold through seven sale deeds as exhibited vide Exhibit-8(1) to Exhibit-8(7) 

and accordingly the condition as enshrined in the principle that  sale alone 

gives right to pre-emption gets fulfilled. Moreover from the discussions made 

above the counter claimant forms part of the category who can claim right of 

pre-emption.  He  is  a  co-pattadar  (shafi-i-sharik)  and  owner  of  adjoining 

immovable property (shafi-i-jar).

17.  Consequently as discussed above and on the principles as discussed 

and laid down in the aforesaid authority it can be held that the claims of the 

counter  claimant  fulfills  every  ingredients  of  law  of  pre-emption  as 

applicable to Muslims.

18.  Viewed so it can be held that the counter claimant has his right of 

pre-emption  over  the  Schedule-A  and  Schedule-B  land  mentioned  in  the 

counter-claim. Accordingly with the declaration of such right it can be held 

that  the  Defendant  No.1  has  the  right  to  purchase  the  Schedule-A  and 

Schedule-B  land  described  in  the  counter  claim.  Hence  with  the  above 

determination  of  the  aforesaid  issues  the  sale  deeds  No.  1656/2001, 

1660/2001,  1662/2001,  1715/2001,1716/2001,  1719/2001  and  1720/2001 

remained without having any effect upon the counter claimant. The counter 

claimants are entitled to the decree as prayed for.

 Accordingly these issues are decided and go in favour of the counter 

claimant. 

Title Suit Case No. 281/2007     Page 13 of 16



19.   Issue No. 1, 5, 6 and 7:   All the instant issues are related to the suit 

of the plaintiff. As discussed above the suit has already been withdrawn vide 

order  dated 10.02.2012.  The counter-claim alone is  proceeding and under 

such circumstances any issues relating to the case of the plaintiff need not be 

taken up for consideration.

 Accordingly these issues are decided.

20.  Issue No. 9:  On the basis of the discussions and decisions arrived in 

the  afore-said  issues  it  is  redundant  to  discuss  further  on  this  issue.   As 

regards entitlement of the parties to any reliefs no other reliefs are warranted 

under the present circumstance of the case.  

 Accordingly this issue is decided. 

21. ORDER
 In the conclusion the counter-claim is decreed on contest with cost.

The counter claimant/ Defendant No.1 has the right of pre-emption 

over the Schedule-A and Schedule-B land as mentioned in the counter-claim. 

The counter claimant has accordingly the right to purchase the said Schedule-

A and Schedule-B land of the counter-claim. The sale deeds No. 1656/2001, 

1660/2001, 1662/2001, 1715/2001, 1716/2001, 1719/2001 and 1720/2001 are 

accordingly not binding upon the counter claimant.

 Prepare decree accordingly. 

   Given under my hand and seal of this court on 31st day of August  

2013.

Naguib Ahmed
Munsiff No. 3, Kamrup,

Guwahati.

APPENDIX

Counter claimant witness
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1. Md.Ajijur Rahman Saikia 

Exhibit-1 : Sale deed No. 1591/1997 dated 20.03.1997 in 
respect of land of K.P Patta No. 60.

Exhibit-2 : Gift deed No. 4756/1979 dated 24.04.1979.
Exhibit-3(1) : Citha of K.P Patta No. 7
Exhibit-3(2) : Citha of K.P Patta No. 28 Dag No. 503
Exhibit-3(3) : Citha of K.P Patta No. 28 Dag No. 541
Exhibit-3(4) : Citha of K.P Patta No. 60
Exhibit-3(5) : Citha of K.P Patta No. 80 & 67
Exhibit-3(6) : Citha of K.P Patta No. 80 & 89
Exhibit-3(7) : Citha of K.P Patta No. 89
Exhibit-3(8) : Citha of K.P Patta No. 45, 62 & 155
Exhibit-3(9) : Citha of K.P Patta No. 54
Exhibit-3(10) : Citha of K.P Patta No. 120
Exhibit-4(1) : Copy of the Jamabandi of K.P Patta No. 7
Exhibit-4(2) : Copy of the Jamabandi of K.P Patta No. 28
Exhibit-4(3) : Copy of the Jamabandi of K.P Patta No. 45
Exhibit-4(4) : Copy of the Jamabandi of K.P Patta No. 60
Exhibit-4(5) : Copy of the Jamabandi of K.P Patta No. 62
Exhibit-4(6) : Copy of the Jamabandi of K.P Patta No. 67
Exhibit-4(7) : Copy of the Jamabandi of K.P Patta No. 80
Exhibit-4(8) : Copy of the Jamabandi of K.P Patta No. 89
Exhibit-4(9) : Copy of the Jamabandi of K.P Patta No. 155
Exhibit-5 : Order dated 21.12.2000 passed in Misc Case 

No. 204m/2000.
Exhibit-6 : Copy of letter/ order dated 12.03.2001 issued 

by Additional Deputy Commissioner, Kamrup.
Exhibit-7 : Copy of letter/ order dated 13.03.2001 issued 

by Additional Deputy Commissioner, Kamrup.
Exhibit-8(1) to 8(7) : Certified copy of sale deed Nos. 1656/2001, 

1660/2001, 1662/2001 dated 26.02.2002, 
1715/2001, 1716/2001, 1719/2001 and 1720/2001

Exhibit-9 : Order dated 28.01.2003 passed by Additional 
Deputy Commissioner,Kamrup in R.A.3/2002-03.

Exhibit-10 : Death certificate of Haji Abbash Ali.

2. Haji MdAbdul Hai.

Title Suit Case No. 281/2007     Page 15 of 16



3. Md.Gias Ali.

4. Abdul Latif Saikia.

Case Laws 

1. Kumar Gonsusab and Ors Vs. Sri Mohammed Miyan Urf Baban and Ors.

Book Referred 

1. MULLA’S Principles of MAHOMEDAN LAW
By Sir Dinshaw Fardunji Mulla 
20th Edition

Naguib Ahmed
Munsiff No. 3, Kamrup,

Guwahati.
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