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HIGH COURT FORM NO. (J) 2.

HEADING OF JUDGMENT IN ORIGINAL SUIT.

IN THE COURT OF MUNSIFF NO. 3 AT GUWAHATI.

DISTRICT-KAMRUP

Title Suit Case No. 435/2012

Present:        Naguib Ahmed. A.J.S
M.Sc (Agriculture), LL.B

Munsiff No.3, Kamrup,  
Guwahati.

23rdday of August, 2013

1. Smti. Monmi Barua @ Bordoloi
W.O: Kiren Charengia Bordoloi
R.O: Bhangagarh Narakasur Hill
PWD Quarter No.1, Guwahati-32
P.S: Bhangagarh.
District: Kamrup, Assam.

2. Smti. Susmita Kashyap
D.O: Kiren Charengia Bordoloi
R.O: Bhangagarh Narakasur Hill
PWD Quarter No.1, Guwahati-32
P.S: Bhangagarh.
District: Kamrup, Assam.…………..………………..……….......: Plaintiff(s)

-Versus-
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1. The State of Assam
Represented by the Chief Secretary
Of the State of Assam
Dispur, Guwahati-6.
District: Kamrup, Assam

2. The Secretary to the State of Assam.
Home Department
Dispur, Guwahati-6. 
District: Kamrup, Assam

3. The Deputy Commissioner, Kamrup (Metro).
Guwahati-781001.
District: Kamrup, Assam 

4. O.C. Dispur Police Station,
Dispur, Guwahati-6.
District: Kamrup, Assam.……………………….……………...: Defendant(s)
                                                    

 This suit coming on for final hearing on 19.08.2013 in the presence of:

Sri. Pushpa Das : Advocate for the plaintiff(s).

And
Sri. A. Dutta : Advocate for the defendant(s).

and having stood for consideration to this day, the court delivered the 

following Judgment. 

JUDGEMENT
(Suit for declaration)

1. Plaintiff’s case:  The plaintiff filed the plaint and pleaded that they 

are the citizens of India and permanent residents of Bhangagarh. That the 

husband of the Plaintiff No.1 and the father of the Plaintiff No.2 Sri Kiren 

Charengia Bordoloi, went missing on 20.06.1995 and at that time he was of 

35 years old. He was a Government employee of the Assam Government 

working in the P.W.D. N.C.C. Division at G.M.C. Campus, Bhangagarh. At 
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that time he was working as a junior Engineer in the P.W.D., N.C.C. Division 

at  G.M.C.  Campus.  Kiren  Charengia  Bordoloi  at  the  time  when  he  went 

missing was residing at  a rented house at  Dwarakanagar,  Guwahati  under 

Dispur Police Station and thereafter since 20.06.1995 to the time of filing the 

plaint the where-about of the missing person is not known. Then, one of his 

cousins Sri Bhupendra Nath Charengia Bordoloi reported about the missing 

incident to the Dispur P.S. and the Dispur P.S. registered a missing G.D. 

Entry No. 1010 dated 20.06.1995. The police could not trace out the missing 

person  and  thereafter  the  police  reported  that  he  is  still  untraceable.  The 

plaintiffs and their relatives have been continuously searching for his where-

abouts. The plaintiffs are facing serious financial and other problems. All the 

landed  properties  and  other  official  documents  are  still  in  the  name  of 

missing  person.  The  pension  benefit  and  other  official  matters  are  kept 

pending as the missing person has not yet been traced out.

2. Plaintiff’s prayer:  The plaintiff has therefore filed the suit praying 

for a decree of:

i. For a declaration that the missing Kiren Charengia Bordoli @ 

Kiran is dead.

ii. For  a  declaration  that  the  plaintiffs  are  the  legal  heirs  and 

successor  of  Kiren  Charengia  Bordoloi  @  Kiran  who  was 

missing from Dwarakanagar under Dispur P.S. Guwahati.

iii. For a declarations that Kiran Charengia Bordoli @ Kiran has 

been missing since 20.06.1995 and was not being heard of his 

living for continuously above 7 years.

iv. For any other relief/ reliefs to which the plaintiffs are entitled 

under the law and equity.

3.  Proceedings of the suit : In the instant suit the defendants being the 

state  of  Assam,  the  Secretary  to  the  state  of  Assam,  the  Deputy 

Commissioner and the Office-in-charge Dispur have not filed the written-

statements  but,  have  taken  part  in  the  trial  proceeding  and  have  cross 

examined the plaintiff witness.

4. Discussions,  Decisions  and  Reasons  thereof: I  have  also  heard 

arguments advanced by both the counsels at length. In the instant case the 

plaintiff filed evidence of only one witness.
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5.  PW-1 Smti. Monmi Baruah @ Bordoloi   deposed in her evidence 

that  she  is  the Plaintiff  No.1 in  the instant  suit  and Plaintiff  No.2 is  her 

daughter.  Her  husband and father  of  Plaintiff  No.2 Kiren Charingia  went 

missing since 20.06.1995. Thereafter she mostly reiterated the plaint story. In 

her  cross-examination  she  deposed  that  her  husband  went  missing  since 

20.06.1995. One of her husband’s cousin filed an ejahar before the Dispur 

Police Station on the next day of such missing. The said fact of missing was 

also published in a newspaper. She further deposed that in  Exhibit-2 it has 

been stated that the enquiry as regards such missing is still going on. She 

denied the suggestion that she is not entitled to any reliefs.  

6. PW exhibited the following documents.

Exhibit-1 : Copy of letter 

Exhibit-2 : Police report.

Exhibit-3 : Copy of notice U/S 80 C.P.C.

Exhibit-4 : Postal receipts.

Exhibit-5 : Acknowledgement cards.

7.    I have also heard the arguments advanced by both the counsels at 

length. Moreover I have perused the documents exhibited by the plaintiff. 

The  plaintiff  claims  that  Kiren  Changeria  Bordoloi  went  missing  since 

20.06.1995 and he has not been heard for the last seven years and has prayed 

for declaration that he is dead. The defendant on the other hand argued that 

the Police are still carrying on its enquiry as regards the said missing.

8.  The  defendant  argued  the  case  and  relied  upon  LIC of  India  Vs  

Anuradha  2004 AIR (SC) 2070 wherein it has been held that  presumption 

as to the date/ time of death of a person- cannot be drawn in respect of a  

person  not  heard  of  for  seven  years. In  the  instant  case,  the  Exhibit-2 

although states that Kiren Changeria Bordoloi is missing since 20.06.1995 

yet  it  has  been  reported  that  the  enquiry  is  still  continuing.  However 

considering the materials on record it seems that the defendants at no point of 

time denied the claim of the plaintiff. Accordingly the plaintiff has no claims 

against the present defendants as no reliefs what-so-ever is claimed against 

the present  defendants.  Therefore  in  the  present  circumstance  of  the  case 

there  is  no  cause  of  action  against  the  present  defendants.  The  present 
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defendants cannot be the contesting parties for the plaintiffs as regards the 

claims of the plaintiffs.  The plaintiffs  have no claims against the State of 

Assam, the Secretary to the state of Assam, the Deputy Commissioner and 

the  Office-in-charge  Dispur  in  obtaining  any  financial  or  other  benefits. 

Section 107 of The Indian Evidence Act (IEA) has the effect of shifting the 

burden  of  proving  that  the  person  is  dead  on  him who affirms  the  fact. 

Section 108 of the IEA subject  to its  applicability being attracted has the 

effect of shifting the burden of proof back on the one who asserts the fact that 

person being alive. The present defendants accordingly have not asserted that 

the person is alive. Moreover the Defendant No.4 in his report vide Exhibit-2 

stated that he has been carrying on the process of tracing out the missing 

person. Hence in light of everything on record and considering the fact that 

the  present  defendants  have  at  no  point  of  time  denied  the  claim of  the 

plaintiffs  that  Kiren Changeria  Bordoloi  went  missing,  the suit  cannot  be 

decreed against the present defendants. There is no cause of action against 

them. Accordingly presumption of death cannot be drawn under the present 

circumstances of the case. In light of the aforesaid discussions and on the 

basis of the principle as held in the aforesaid authority the suit  cannot be 

decreed against the present defendants.

9.  ORDER
 In the conclusion the suit is dismissed on contest with cost

Prepare decree accordingly. 

   Given under my hand and seal of this court on 23rd day of August,  

2013.

Naguib Ahmed
Munsiff No.3, Kamrup,

Guwahati.

APPENDIX

Plaintiff’s Witnesses
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1. PW-1: Smti. Monmi Baruah Bordoloi
Exhibit-1 : Copy of letter 
Exhibit-2 : Police report.
Exhibit-3 : Copy of notice U/S 80 C.P.C.
Exhibit-4 : Postal receipts.
Exhibit-5 : Acknowledgement cards

Defendant’s Witnesses

None

Case Laws discussed:

1. LIC of India Vs Anuradha  2004 AIR (SC) 2070.

Naguib Ahmed
Munsiff No. 3, Kamrup,

Guwahati.
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