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    Assam Schedule VII, Form No. 132                                      

                                               HIGH COURT FORM No. (J) 2

     HEADING OF JUDGMENT IN ORIGINAL SUIT. 
IN THE COURT OF MUNSIFF NO 4. AT GUWAHATI. 

                           DISTRICT- KAMRUP      

    Title Suit Case No. 538/2007  

 Present:                                                                        Nabajit Bhatta. AJS.  
                                                                                            MA. LL.B.

                                                                                        Munsiff  No 4,  
Kamrup

                                                                                         Guwahati.

16th August, 2013   

Md. Zoma  Ali.                                                                .................... Plaintiff.

-VS-

Md. Kamal Hussain and ors.                                        ................. Defendants.

The suit is coming for final  hearing  on  15.07.2013& 13-08-2013   in the 
presence of:

Mr. D.K. Borah.                                           :Advocate for plaintiff. 

Mr. B.Sarma.                                                             : Advocate for Defendant.
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               and having stood for consideration to this day, the court delivered 
the   following Judgment.

JUDGMENT

  ( Suit for declaration for specific performance and permanent injunction.) 

1.  Plaintiff”s  case  :   That  Late  Kabul  Ali  was  the  absolute  owner  and 
pattadar  of   the plot  of  the Schedule land measuring 3 Bighas,  1 katha 4 
lechas  covered by K.P.  Patta  No.  42,  of  Dag no.176 of  Village-  Chayani 
Moniary, under  Mouza- Chayani, Dist. Kamrup. 

2. That Late Kabul Ali has left behind him the defendant No.1 & 2 to succeed 
his landed property by right of inheritance as his legal heirs after his death.

3. That the defendant No.1 on 4-06-2007 had approached the plaintiff with a 
proposal to purchase the aforesaid plot of land measuring 3 bigha,1 katha 4 
lechas covered by Dag No.176 of K.P.Patta No. 42 described in Schedule  at 
the  rate  of  Rs.60,000/-  per  Bigha.  Accordingly  the  plaintiff  accepted  the 
proposal  and the both parties entered into a agreement for sale  on 04-06-
2007 to that effect. As per terms of the agreement for sale the plaintiff had 
paid an amount of Rs. 20,000/- to the defendant No.1  and agreed to pay the 
balance amount at the time of execution of the sale deed.

4. That there after again on 30-06-2007 the defendant no 1 & 2 went to the 
resident of the plaintiff and demanded another amount of Rs. 1,50,000/- as 
advance from the plaintiff. That the plaintiff with a great hope of purchasing 
this  said  land  paid  altogether  Rs.1,35,000/-  out  of  their  demand  of 
Rs.1,50,000/-  and  accordingly  on  30-06-2007  the  defendant  no.1  &  2 
executed another deed of agreement for sale in favour of the plaintiff of the 
same land mentioned in the Schedule land of the Agreement on 4.06.2007. 
That the defendant no.1&2 by their agreement dated on 30-06-2007 promised 
to execute the registered sale deed in favour of the plaintiff after payment of 
the total value of the land within the period of 7 months.

5.  That,  there  after  on  several  occasions  the  plaintiff  had  requested  the 
defendant no.1 & 2 to receive the balance amount for execution of the sale 
deed but the defendant no. 1 & 2 failed to fulfil his part of agreement.

6. That, there after on 12-09-2007 the plaintiff saw that defendant no.1 & 5 
were measuring the Schedule land. When the plaintiff  asked the defendant 
no.5 then the defendant no 5 stated that the defendant no 1& 2 entered into an 
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agreement  in  respect  of  the  Schedule  land  and  the  defendant  no.  1  has 
received about  50% of total  sale value from him and on the basis  of that 
agreement the defendant no.1 & 2 handed over the physical possession  of the 
suit land.

7. That the defendant nos. 1& 2 has already received Rs.1,55,000/- from the 
plaintiff,  but  failed  to  fulfil  their  obligation  incorporated  in  the  deed  of 
agreement concluded with the plaintiff on 4-06-2007 and 30-06-2007 .

8. So, the plaintiff has filed the suit against the defendants for declaration that 
the agreement concluded on 4.6.2007 and 30.6.2007 binding on the defendant 
no.1 & 2 and the defendant no.1 & 2 are liable to register their sale deed in 
respect  of  the  suit  land  in  the  name  of  the  plaintiff  and  for  permanent 
injunction.

9. The Defendant’s Case: The defendant no 5 appeared and contested the suit 
by  filing  the  written  statement.  The  defendant  no.  5  categorically  denies 
claims  of  the  plaintiff  and pleaded that  the suit  land is  in  actual  physical 
possession of him as a mortgagee since the year 2006 by virtue of a mortgage 
executed in between the defendant no 1 & 5. The defendant no.5 stated that 
being failed the redeem the mortgage by paying the principal amount money 
the defendant no.1,  Md. Kamal Hussain alias Jintu Ali entered into a contract 
with the defendant no. 5 for sale of the land measuring 1 bigha 2 kathas 10 
lechas of dag no.176 of  Patta no.42 and accordingly,  the defendant no.2 sold 
the aforesaid land at a total consideration of Rs.1,05,000/- to the defendant 
no.5 by executing  a  kutcha sale  deed of  sale  on 6-09-2007 and delivered 
possession, thereon. Thus the defendant no.5 became the owner of the land 
measuring  1  bigha,  2  katha,  10  lechas  out  of  the  suit  land.  The  right  of 
redemption of the defendant no.1 in the said land 1 bigha 2 kathas 10 lechas 
has been extinguished by the act of parties.

            Hence, he prays for dismissal of the suit.  The remaining defendant no. 
1, 2, 3 & 4 are proceeded ex-parte for their non appearance .

10. Upon the pleading of the parties the following issues are framed by my 
predecessor in office.

1. Whether the suit is properly valued and proper court fee is paid ?

2. Whether the deed of sale executed on 04-06-2007 by the defendant 
no.1 is binding upon the defendants ?



4

3. Whether the deed of sale executed on 30-06-2007 by the defendant 
no.1& 2 is binding upon the defendants ?

4.  Whether  the  plaintiff  is  ready  and  willing  to  perform  his  part  of 
contract ?

5. Whether the plaintiff is entitled to the decree of specific performance of 
contract ?

6. To what other relief / reliefs the parties are entitled to? 

11. In the instant  suit  the plaintiff  has examined three witnesses including 
himself.  On  other  hand  the  defendant  no.5  has  examined  two  witnesses 
including him.

12. I have heard argument advanced by the learned counsel for plaintiff. The 
learned counsel for the plaintiffs has contended that the agreement concluded 
on  4.6.2007  and  30.6.2007  binding  on  the  defendant  no.1&2  and  the 
defendant no.1 & 2 are liable to register their sale deed in respect of the suit 
land in the name of the plaintiff.

13. The learned counsel for the defendant no. 5 contended that the defendant 
no.2 sold a portion of the mortgaged land measuring  1 bigha 2 katha 10 
lechas  bearing  dag  no.  176  of  Patta  no.  42,   at  a  total  consideration  of 
Rs.1,05,000/- to the defendant no.5 by executing a kutcha sale deed of sale on 
6-09-2007  and  delivered  possession,  thereon.  Thus  the  defendant  no.5 
become the owner of the land measuring 1 bigha, 2 katha, 10 lechas out of the 
suit land. The right of redemption of the defendant no.1 in the said land 1 
bigha 2 kathas 10 lechas has been extinguished by the act of parties.

 DISCUSSIONS, DECISIONS, AND REASONS THEREOF:

                Now let me discuss the materials on record and try to arrive at a 
definite finding as regards the issues in this suit.

ISSUE NO.1:  Whether the suit  is properly valued and proper court fee is 
paid?

14. Regarding the issue of the instant suit the defendant has advanced any 
argument to support their stand.  In the pleading the defendant stated that the 
suit  is  under valued.  But  the defendant  could not  adduce any evidence to 
prove this.  Hence I do not deem it fit to hold the suit is under valued. 
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DECISION : This issue is decided in favour of the plaintiff. 

15. ISSUE NO: 2, 3 &4 : Whether the deed of sale executed on 04-06-2007 
by the defendant no.1 is binding upon the defendants ?

Whether the deed of sale executed on 30-06-2007 by the defendant no.1& 2 is 
binding upon the defendants ? and

Whether the plaintiff is ready and willing to perform his part of contract ?

                  For convenience of discussion, issue No. 3 and 4 can be clubbed 
together. 

16. The plaintiff as PW-1 has stated that the defendant No.1 on 4-06-2007 had 
approached him with a proposal  to purchase the plot  of land measuring 3 
bigha,1 katha 4 lechas covered by Dag No.176 of K.P.Patta No. 42 described 
in Schedule  at the rate of Rs.60,000/- per Bigha. Accordingly he accepted the 
proposal and the both parties entered into a agreement for sale  on 04-06-2007 
to that effect. As per terms of the agreement for sale the PW-1 had paid an 
amount of Rs. 20,000/- to the defendant No.1  and agreed to pay the balance 
amount at the time of execution of the sale deed. That there after again on 30-
06-2007  the  defendant  no  1  &  2  went  to  the  resident  of  the  PW-1  and 
demanded another amount of Rs. 1,50,000/- as advance from him. The PW-1 
also  stated  that  with  a  great  hope  of  purchasing  this  said  land  he  paid 
altogether Rs.1,35,000/- out of their demand of Rs.1,50,000/- and accordingly 
on 30-06-2007 the defendant no.1 & 2 executed another deed of agreement 
for sale of the same land mentioned in the Schedule land of the Agreement n 
4.06.2007.   The defendant no.1&2 by their agreement dated on 30-06-2007 
promised to execute the registered sale deed in favour of the plaintiff after 
payment of the total value of the land within the period of 7 months. 

17. The PW-1 further stated that, there after on several occasions the plaintiff 
had  requested  the  defendant  no.1  & 2  to  receive  the  balance  amount  for 
execution of the sale deed but the defendant no. 1 & 2 failed to fulfil his part 
of agreement.

The PW-1 exhibited the following documents.

Ext-1 : The Agreement dated 04-06-2007.

Ext-2 : The Agreement dated 30-06-2007. 

The PW-2 and PW-3 have also stated the same story of the PW-1.
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18.  The defendant  no.5as  DW-1 has  stated  that  the  suit  land  is  in  actual 
physical possession of him as a mortgagee since the year 2006 by virtue of a 
mortgage executed in between the defendant no 1 & 5. The defendant no.5 
stated  that  being  failed  the  redeem the  mortgage  by  paying  the  principal 
amount money the defendant no. 2 Md. Kamal Hussain alias Jintu Ali entered 
into a contract with the defendant no. 5 for sale of a portion of the mortgaged 
land   measuring  1 bigha 2 katha 10 lechas bearing dag no. 176 of patta no. 
42,  and  accordingly  the  defendant  no.2  sold  the  aforesaid  land  to  the 
defendant  no.5  ,  at  a  total  consideration  of  Rs.1,05,000/-  by  executing  a 
kutcha sale deed of sale on 6-09-2007 and delivered possession, thereon. Thus 
the defendant no.5 become the owner of the land measuring 1 bigha, 2 katha, 
10 lechas out of the suit land. The right of redemption of the defendant no.1 in 
the said land 1 bigha 2 kathas 10 lechas has been extinguished by the act of 
parties.  The  DW-1  has  exhibited  two  documents.  Ext-Ka:  Deed  of 
unregistered mortgage. Ext-kha: Unregistered sale deed.

19. In cross- examination the PW-1 stated that he asked orally the defendant 
no.1 & 2 to execute the registered sale deed. In cross-examination the PW- 2 
stated that at the time of agreement the suit land was under possession of the 
defendant  no.5  as  mortgagee  and  he  cultivated  the  same.  In  cross- 
examination the PW-2 stated that at that time of execution of the deed of 
agreement he was present at the house of plaintiff, where the agreement was 
done. 

20.  The  suit  land  was  originally  belongs  to  Kabul  Ali  who  was  the 
predecessor of the defendant no.1 & 2.  In cross- examination the PW-1, PW-
2  &  PW-3  admitted  that  the  suit  land  is  now  under  possession  of  the 
defendant no 5. 

21. On perusal of the Ext-Ka it  reveals that the land measuring 3 bigha 2 
katha  10  lechas  under  Dag  no.176  of  patta  no.42  was  mortgaged  by  the 
Defendant no. 1 to the defendant no.5 on 14-06-2006.  In the mean time on 
04-06-2007  the  defendant  No.1  and on  30-06-2007 the  defendant  no.1&2 
executed two deed of agreement vide Ext-1 & 2 in favour of the plaintiff to 
sale the land measuring 3 bigha, 1 katha and 4 lechas under same Dag 176 of 
patta no. 42. On perusal  of the Ext-Kha it  is  seen that the defendant no.2 
executed a kutcha sale deed on 06-09-2007 in favour of the defendant no.5 to 
sale of the land measuring 1 bigha 2 katha 10 lechas bearing dag no. 176 of 
patta no. 42, at a total consideration of Rs.1,05,000/-.
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22. So, it reveals both the deed of agreements( Ext-1 & 2) were executed by 
the defendant no. 1 & 2 in favour of the plaintiff  prior to the execution of the 
kutcha Sale deed (  Ext-kha) by the defendant no.2 in favour of defendant 
no.5. The Sale deed ( Ext-kha) was executed by the defendant no. 2 in favour 
of  the  defendant  no.5  on  6-09-2007,  on  other  hand  the  both  deeds  of 
agreement  for  sale  (Ext-1 &2) were executed by the defendant  1 & 2 in 
favour of the plaintiff  on 04-06-2007 and on 30-06-2007. Hence, without 
cancelling the deed of agreements ( Ext-1&2) , the defendant no.2 can not 
execute the Ext- kha in favour of the defendant no.5 and the Ext- kha has no 
legal force in the eye of law which was also an unregistered sale deed.

23.  That  the  defendant  no.1&2  by  their  agreement  dated  on  30-06-2007 
promised to execute the registered sale deed in favour of the plaintiff after 
payment of the total value of the land within the period of 7 months. The 
plaintiff had requested the defendant no.1 & 2 to receive the balance amount 
for execution of the sale deed but the defendant no. 1 & 2 failed to fulfil his 
part of agreement.

 24. In the view of aforesaid discussion the preponderance of probability goes 
towards  the  plaintiff’s  side.  The  plaintiff  in  his  examination-  in-  chief 
exhibited and proved the deed of agreement dated 04-06-2007 & 30-06-2007, 
whereby the defendant no 1 and 2 has executed the deed of agreement for sale 
the suit land in favour of the plaintiff.

25. That the defendant nos. 1& 2 has already received Rs.1,55,000/- from the 
plaintiff,  but  failed  to  fulfil  their  obligation  incorporated  in  the  deed  of 
agreement concluded with the plaintiff on 4-06-2007 and 30-06-2007 .

26. So, the agreement concluded on 4.6.2007 and 30.6.2007 binding on the 
defendant no.1 & 2 and the defendant no.1 & 2 are liable to register their sale 
deed in respect of the suit land in the name of the plaintiff.

               

DECICION: These issues are decided in favour of the plaintiff.

ISSUE NO: 5& 6: Whether the plaintiff is entitled to the decree of specific 
performance of  contract ? and

To what other relief / reliefs the parties are entitled to? b
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26.  That as per finding of the crux issue No.2,3 & 4 these issues are decided 
in favour of the plaintiff holding that the plaintiff is entitled to the reliefs of 
specific performance of contract-

1. The suit is decreed declaring that the agreement dated 04-06-2007 
and 30-06-2007 are binding on the defendant no 1& 2. 

2. The defendant no 1& 2 are liable to register sale deed in respect of 
the suit land in favour of the plaintiff.

The plaintiff is also entitled to the cost of the suit.

DECISION: Both issues are decided in favour of the plaintiff.

          ORDER. 

 The suit is decreed on contest with cost.

            The suit is decreed declaring that the agreement dated 04-06-2007 and 
30-06-2007 are binding on the defendant no 1& 2. And the defendant no 1& 2 
are liable to register  sale deed in respect  of the suit  land in favour of the 
plaintiff.

Prepare decree accordingly. 

              Given under my hand and seal of this court on the 16 th day of Aug, 
2013.

                                                                                                                       Nabajit  
Bhatta

                                                                                                             Munsiff NO 4,  
Kamrup

                                                                                                              Guwaha
ti.
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  APPENDIX.

Exhibits  of the Plaintiff.

        Ext-1 : The Agreement dated 04-06-2007.

        Ext-2 : The Agreement dated 30-06-2007. 

Exhibits of the defendant:

        Ext-Ka: Kutcha deed of mortgage. 

        Ext-kha: Unregistered sale deed.

WITNESSES

Plaintiff’s  witnesses

PW  1: Md. Zama Ali.

PW-2: Md. Jaminsha Ali.

PW-3: Eyashin Ali.

Defendant’s  witnesses

DW-1: Md. Safiur Ali.

DW-2: Md. Abed Ali.                                                                               

                                                                                            MUNSIFF NO 4

                                                                                                   KAMRUP,GUWAHATI 
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